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DOPMA And Officer Manpower Law 
The Policy Making Process 


Lieutenant Paul L. Joffe, JAGC, USNR* 


Current consideration by Congress of major revisions in 
the statutes governing military manpower and personnel 
policy makes an assessment of this complex area of the law a 
timely undertaking. Lieutenant Joffe traces the development of 
officer personnel law since 1947 with major emphasis on the 
proposed Defense Officer Personnel Management Act. More than 
a conventional analysis of pending legislation, the article 
examines the roles of Executive and Congress, politician and 
administrator, in developing defense manpower policy over the 
last twenty-eight years. It is suggested that the proper roles 
of elected officials in integrating policy, and of administrators 
in providing expertise, have been eroded to the detriment of 
both. Lieutenant Joffe suggests bases for the restoration of a 
better balance in government. Applying his analysis to the 
development of military manpower law, recommendations are 
made for improvement in the policy-making process. A 
section-by-section analysis of H.R. 12405 is appended. 


ON JANUARY 30, 1974, the Chairman of the House Armed 
Services Committee introduced H.R. 12405, the proposed Defense Officer 
Personnel Management Act (DOPMA).** If this legislation is enacted, it 
will produce the most comprehensive revision of the officer personnel 
statutes of the Armed Forces in a quarter of a century. With personnel 
costs currently amounting to about fifty-six percent of the defense budget 
(an increase of seventeen percent in ten years),’ monetary implications 
alone would require close analysis of the pending bill. Much more, however, 
is involved than the fisc. Examination of the evolution and adminis- 
tration of the complex statutory framework governing the appointment, 





*Lieutenant Joffe is currently serving in the Administrative Law Division, Office 
of the Judge Advocate General of the Navy. He received the J.D. degree from Yale 
Law School in 1972. He is admitted to practice before the bars in Connecticut and 
the District of Columbia. Lieutenant Joffe assisted in the drafting of the DoD 
proposal which was introduced as H.R. 12405. 


**As this article went to print, a revised version of DOPMA incorporating pri- 
marily technical corrections, had been prepared for reintroduction in the 94th 
Congress. (DoD legislative proposal 94-5.) See H.R. 7486, 94th Cong., Ist Sess. 
(1975). 


1, Commanders Digest (March 7, 1974), Vol. 15, No. 10, at 3 (publication of the 
DoD). See also H.R. Rep. No. 662, 93d Cone., Ist Sess., 27 (1974). 
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promotion, separation, and retirement of officers of the Armed Forces 
reveals issues which are crucial to national defense policy and the respective 
roles of administrative experts and layman-politicians in a democratic 
polity. 

Modern representative government is faced with no more severe test 
than that of adapting its institutions to preserve fundamental democratic 
values, despite the complexity and increasingly technical and bureaucratic 
nature of all industrial societies. The difficulty of coping with this problem 
is graphically illustrated by the history of officer personnel law and ad- 
ministration since World War II. Under the severe strains of hot and cold 
war and bitter debate within our society over the role of the military, the 
record is by no means entirely one of failures and deficiencies. The defi- 
ciencies, however, have been serious enough that, if they cannot be amelior- 
ated, our form of government would have to concede serious setback. The 
argument may be summarized as follows: Enormous delegation of author- 
ity by Congress over an extended period of time has led to a virtual relin- 
quishment of the policy-making role by the representative institutions of 
government. Stalemate at the high levels of the executive departments, and 
the ad hoc nature of the decision-making process at the lower levels of the 
bureaucracy, have prevented the administrative institutions of government 
from taking initiative. Upon further analysis, four interrelated deficiencies 
emerge. The role of the public and its elected representatives in setting 
priorities, weighing values, and prescribing broad policy guidance is 
minimal. Policy-making is fractured and takes place by default and by 
accretion, deep down in the administrative institutions. There is no center 
of initiative which integrates policy, and this lack of focus further reduces 
the capacity of elected representatives to hold administration accountable. 
Administrators, lacking guidance, must nevertheless carry on the tasks of 
government, but they lack the policy direction to develop consensus and 
effective implementation. 

It is suggested in this article that the situation described in the foregoing 
paragraph undermines the roles of both the layman-as-politician and the 
expert-as-administrator. The inability of each to perform his role weakens 
the performance of the other. The optimum balance between politicians 
and experts is destroyed, and the values of representative government are 
endangered. Enhancement of the ability of politician and expert in the 
performance of their respective roles must take place simultaneously. It 
is the thesis of this article that, if representative government is to achieve 
both accountability and effectiveness in a technical age, politicians cannot 
relinquish the role of setting overall priorities and policies. To do this, 
moreover, they must develop a means of integrating policy—of weighing 
priorities, assessing costs and benefits, and making trade-offs. The alterna- 
tive is not merely unaccountability in administration, but weakness, lack of 
consensus, and—ultimately—stalemate among experts. In a society where 
decision by elected representatives provides the legitimating basis for policy, 
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accountability cannot be traded for efficiency. The weakening of the former 
can only produce deadlock and frustration in administration with the 
eventual dangers of alienation and disaffection among a public which finds 
both representative government and effective administration eluding its 
grasp. 

This, then, is the broader context in which the fate of H.R. 12405 may 
profitably be viewed. The reader who is interested in a detailed analysis of 
the bill and its impact on the current statutory framework will find such a 
discussion set forth in the appendix. The body of the article examines the 
respective roles of politicians and experts in an effort to demonstrate the 
principal argument that serious deficiencies have existed in the process 
whereby officer personnel policy has been created and administered. Ref- 
erence to the development of DOPMA and to many of its provisions is 
relevant to this basic theme, and the observations made concerning prior 
experience make it possible to assess the contribution which H.R. 12405 
might make to ameliorating the deficiencies of the past. 


I. DeLecATIoN By Concress; DirricuLties IN THE ExecuTIveE BRANCH 


A quarter century ago, in the Officer Personnel Act of 1947, (hereinafter 
referred to as “OPA”), Congress enacted the basic statutes which govern 
the size of the officer corps; the distribution of officers in the various grades; 
and the promotion, separation, and retirement of officers.* Complex from 
its inception, the OPA of 1947, along with related statutes governing 
Reserve officers, innumerable judicial and administrative decisions‘ and 
executive orders,° form a corpus of law which, for intricacy and the inter- 
dependency of its parts, might be compared to the Internal Revenue Code. 
Now, the Department of Defense, responding in part to congressional re- 
quests and in part to its own perceived needs, has advanced legislation 
‘under the name of the Defense Officer Personnel Management Act, which 
would virtually rewrite the statutory scheme.*® Most dramatically, the new 
law would provide a uniform statutory framework to replace the current 
format which employs separate statutes for each service. The proposed bill 
would do away with most authority for temporary promotions, even in time 
of war. This is a con:omitant of the Presidential policy which places greater 
reliance in emergencies on mobilization of the Reserves. The new act would 
provide for an all-Regular force after the eleventh year of service, and 
would modify tenure provisions to provide service managers with flexibility 
to preclude overstrength in field grades. Also, the bill would establish a 
single grade table providing ceilings for the number of officers in each 





Act of Aug. 7, 1947, ch. 512, 61 Stat. 798. 

. Reserve Officer Personnel Act of Sept. 3, 1954, ch. 1257, 68 Stat. 1147. 
. See accompanying text at note 59. 

. See accompanying text at notes 19-23. 

. H.R. 12405, 93d Cong., 2d Sess. (1974). 
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intermediate grade. This feature is an innovation, especially in its impact 
on the Navy staff corps and destricted line. Finally, a notable aspect of the 
proposed bill is that it leaves intact the current provisions of law dealing 
with flag and general officers.’ 

The current effort to amend the officer personnel laws is not the first 
attempt at overhaul in twenty-five years. By the early 1960s it had already 
become evident that change was required. A comprehensive rewrite was 
submitted to Congress.* Known as the “Bolte” bill-——after the chairman of 
the DoD committee undertaking the study—it was withdrawn without final 
action. Dissatisfaction with the status quo, however, did not disappear 
either on the Hill or in the Pentagon, and high-level committees in the 
Defense Department continued to study related problems. The reshaping of 
the statutory structure, nevertheless, was not contingent on comprehensive 
legislation. Although any body of law is shaped and molded by court deci- 
sion and administrative construction, the rapidly changing military needs 
of the post-World War II period made this especially true in the case of the 
officer personnel laws.® Large portions of the OPA—which were intended 
to operate in exceptional situations only—became the standard operating 
procedure due to the proclamation of the Korean emergency in 1951, and 
to the fact that the emergency has never been terminated. Other important 
sections of OPA provided for suspension by executive order,’® and this 
authority has been liberally exercised. Finally, various special! pieces of 
legislation were enacted,"' altering various parts of the system. 


In the following pages the evolution of the officer personnel statutes is 
spelled out in some detail. As far as Congress is concerned, the picture 
which emerges is one of increasing delegation and relinquishment of over- 
sight authority during the 1950s and 1960s. Examination of the executive 
side demonstrates the difficulties of attaining consensus within the bureauc- 
racy. A close look at the eventual development of DOPMA illustrates the 
fact that, even at its best, when a framework for coordination is established 
within the Defense Department, an ad hoc quality has remained part of the 
decision-making process on the executive side. Finally, an issue which has 
recently exercised both Congressmen and the military—the problem known 
as “grade creep”—is discussed as an illustration of the difficulties caused 
by the policy-making process which has existed since World War II. 





7. See infra, note 108. 

8. See “Report of the Department of Defense Ad Hoc Committee to Study and Revise 
the Officer Personnel Act of 1947” (December 1960). 

9. See Wittiam E. Pouinc, “An Analysis of the Effectiveness of the Navy Officer 
Personnel Management System in the Grade of Captain and Other Grades”, 
Student Research Report No. 127, Industrial College of the Armed Forces, 
Washington, D.C. (1969) at 440. 

10. See accompanying text at notes 19-23. 

11. See accompanying text at notes 13-17. 
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A. The Evolution of Military Personnel Law since 1947 


In the hearings of Subcommittee Number One of the House of Repre- 
sentatives Committee on Armed Services on the Officer Personnel Act of 
1947, the following exchange took place between two Congressmen and the 
witness for the Navy: 

Mr. Kilday: Don’t you really think the situation here is that whoever drafted this bill 

was following a novel procedure? 

Mr. Vinson: He certainly was. 

Mr. Kilday: I have never seen anything appear like this before—I don’t know 

whether the man who drafted this owns a paper company or not—but to have all the 

language in title I, then repeat it through your staff corps and for your transition 
period creates the difficulty. . . . It is in unusual form, whoever drafted it. 

Commander Martineau: We gave careful consideration to that point. 

(Discussion off the record) .” 


The dismay expressed by the Congressmen in the cited exchange might 
have been even greater had they realized the extent to which changing 
military needs would soon require new changes and add to the complexities 
of the law. The Officer Personnel Act of 1947 was premised on the notion 
that, within ten years, the services would be composed predominantly of 
Regular officers. During a ten-year transition period, temporary promotions 
would be authorized when the number of Regular and Reserve officers on 
active duty exceeded the authorized strength of the Regulars. In 1951, 
during the Korean emergency, Congress made the transition law perma- 
nent.'* Though it had now accepted the dual promotion system, entailing 
both temporary and permanent promotions, Congress soon became dis- 
satisfied with the strength limitations it had enacted in 1947. 

The Officer Grade Limitation Act of 1954 (OGLA)** stemmed from 
congressional concern over the inadequacies of OPA. The latter statute had 
provided no limitations on temporary promotions in the Army and Air 
Force, and restrictions on the Navy and Marine Corps that were believed 
to be too liberal. OGLA provided the Air Force with relatively lower 
limitations than those of the other services, in view of the younger age 
distribution of the newly formed Air Force. Since 1959, Congress has re- 
peatedly granted the Air Force a temporary suspension of the OGLA 
limits, with the latest suspension having been enacted in August 1974.*° 
Various other changes have been made in OGLA, including the 1966 in- 
crease in the ceilings on Marine Corps general officers,** and the removal 





12. Hearings on H.R. 2536, April 1947, at 2625. 

13. Act of June 30, 1951, ch. 196, 65 Stat. 108. 

14. Act of May 5, 1954, ch. 180, 68 Stat. 65. 

15. Act of 29 Aug. 1974, Pub. L. 93-397, see Act of Sept. 26, 1966, Pub. L. 89-606, 
80 Stat. 849, as amended by Act of Oct. 25, 1972, Pub. L. 92-561, 86 Stat. 1175. 

16. Act of Nov. 2, 1966, Pub. L. 89-731, 80 Stat. 1160. 
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of physicians and dentists from grade limitations to provide increased 
promotion opportunity to improve retention.’ Moreover, Congress felt com- 
pelled on several occasions to suspend the statutory limits on the overall 
size of the Armed Forces."* 

While Congress, in order to meet changing needs, was tinkering with 
the statutory framework, administration of the law by the executive branch 
was producing other changes. Important chapters of Navy and Marine 
Corps law provide that various sections may be suspended from operation 
by the President during periods of national emergency. This Presidential 
authority was liberally exercised. In 1955, service-in-grade requirements 
for Marine Corps officers of the grade of brigadier general for eligibility 
for temporary promotion were suspended.’® Eventually all the service-in- 
grade requirements for Navy and Marine Corps were suspended. In 1966, 
provisions relating to the attrition of rear admirals were suspended.*° 
Thus while section 6371 of title 10, United States Code, provides that rear 
admirals of the unrestricted line come before a continuation board after 
they complete at least five years of service in the grade of rear admiral, 
and 35 years of total commissioned service, current service practice is a “4 
and 30” rule. In 1970, the section limiting below-zone selections to five 
percent was suspended.** In 1955—and by various subsequent executive 
orders—most of the line-fraction provisions, tying staff corps promotions 
to the line for purposes of computing promotion opportunity, were sus- 
pended.** In 1958, a portion of the Navy provision setting guidelines for 
establishing promotion zones was suspended.** 





17. Act of Dec. 28, 1967, Pub. L. 90-228, 81 Stat. 745. Even the 1954 OGLA legislation 
was not considered adequate to meet special personnel-management problems 
which emerged only five years after enactment. By 1959 the large number of officers 
commissioned at the same time (during World War II) created a “hump” which 
threatened to slow promotion opportunity fatally in the Navy and Marine Corps. 
Congress, therefore, authorized a program of forced attrition with early involuntary 
retirement. (Act of Aug. 11, 1959, Pub. L. 86-155, 73 Stat. 333, as amended by 
Act of July 12, 1960, Pub. L. 86-616, 74 Stat. 396; Act of Aug. 1, 1964, Pub. L. 
88-393, 78 Stat. 375.) Similar authority was given to the Army and Air Force in 
1960, though it was exercised only by the Air Force. (Department of Defense 
Report on Officer Grade Limitations (May 1973) at 24-27 [hereinafter cited as 
“Report on OGL”), and Act of July 12, 1960, Pub. L. 86-616, 74 Stat. 395.) 

18. Infra note 51. 

10, Exec. Order No. 10616, 3 C.F.R. 257 (Supp. 1954-1958), 10 U.S.C. § 5751. 

20. Exec. Order No. 11284, 3 C.F.R. 554 (Supp. 1966-1970), 10 U.S.C. § 6371. 

21. Exec. Order No. 11554, 3 C.F.R. 955 (Supp. 1966-1970), 10 U.S.C. § 5707. 

22. Exec. Order No. 10780, 3 C.F.R. 421 (Supp. 1954-1958), 10 U.S.C. § 5762. 

Exec. Order No. 10861, 3 C.F.R. 396 (Supp. 1959-1963). 
23. Exec. Order No. 10781, 3 C.F.R. 421 (Supp. 1954-1958), 10 U.S.C. § 5764. 
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The process of executive suspension of statutory provisions is particularly 
illustrative of the way in which, through necessary administrative adjust- 
ments in the statutory framework, the congressional role in personnel man- 
agement began to diminish. The need for suspension of certain portions of 
10 U.S.C. § 5764 relating to promotion zones for Navy officers was set 
forth in a letter dated August 12, 1958, from the Assistant Secretary of 
the Navy to the Director of the Bureau of the Budget. The executive order 
effecting suspension was issued September 4, 1958. The statute in question 
provided as follows: 


The Secretary shall determine the number in the zone on the basis of a consideration 
of the number of vacancies estimated for the next higher grade in each of the next 
five years, the number of officers who will be eligible for selection in each of those 
years, and the terms of service that those officers will have completed.™ 


In his letter to the Director, the Assistant Secretary of the Navy set forth 

the following position: 
In the next three or four years . . . the requirement that promotion zones be bz-sed on 
a five-year average of vacancies and eligibles would produce unfortunate results. .. . 
The huge size of the “hump” year groups and the relatively small number of 
vacancies that will be available for their promotion will require that very heavy 
attrition be assessed on these groups. . . . The application of the five-year average to 
the establishment of promotion zones in the next few years would, however, cause 
attrition in the early “valley” groups to be influenced by the heavy attritions that 
are necessary in the latter part of the “hump”, and vice versa.” 


Essentially, what had happened was this: The next five years would include 
a few years where the ratio of officers to vacancies was very large due to 
the World War II hump, and where heavy attrition would thus have to be 
levied. The five-year averaging mandated by the statute ordinarily works 
to provide equality of opportunity to successive year-groups. This was 
considered undesirable due to the fact that the hump groups would throw 
attrition in the earlier valley grcups so far off, and equally undesirable 
due to the tendency for large humps to be perpetuated into future years. 
Perhaps part of the motivating factor involved was the fact that the valley 
groups tended to contain a higher proportion of Naval Academy officers, 
and it was considered undesirable to apply the same heavy attrition to those 
groups. The Assistant Secretary stated: 

Further, examination of the huge “hump” year groups shows marked variation in 


quality between officers in various segments of the lineal list . . . yet the same high 
attrition would have to be assessed against the-superior group as against the inferior. 


As with most of the executive suspensions, although the reason for the 
suspension passed, the suspension remained in force. This was to some 





24. 10 U.S.C. § 5764(a). 


25. Letter from Assistant Secretary of the Navy of 12 Aug. 1958 to the Director, 
Bureau of the Budget. 








SPRING 1975 e Officer Manpower Law 


extent due to the fact that most of the suspensions were ordered under 
the authority of the Korean emergency,”® and that emergency has never 
been terminated. In the case of most of the suspensions of Navy and Marine 
Corps law cited above, suspension loosened the restraints on the service 
managers. With the suspension of time-in-grade, below-zone, zone, and 
line-fraction requirements, these services were given room in which to 
increase promotion opportunity and speed up promotion flow.” 

If the evolution of Navy and Marine Corps personnel management showed 
increasing departure from the statutory scheme by operation of executive 
suspensions, the situation of the Army and Air Force was even more dra- 
matic. The temporary promotion system which had been written into the law 
primarily during the strength phase-downs after World War II and for 
emergency situations, became the effective system for practical purposes. 
With no statutory guidelines for the operation of this system, the two af- 
fected services set up their own procedures by regulation. The differences 
from the permanent system which had been prescribed by statute were 
numerous and important. For example, while permanent promotions depend 
upon service of specified years or years in grade, in the temporary system 
advancement is dependent only on vacancies appearing in the grade 
limitations.** 

Thus, in spite of its efforts to retain a grip on the problem of grade limi- 
tations, Congress permitted large portions of officer personnel management 
to depart from the detailed statutory framework. Although the design of the 
Officer Personnel Act of 1947 for a moderate-size all-Regular force became 
rapidly obsolete, although its temporary provisions had to be made perma- 
nent creating the cumbersome dual promotion system, and although strength 
ceilings were suspended by congressional action and elements of the promo- 
tion system were suspended by executive order, Congress enacted no com- 
prehensive reform of the system. At the same time, problems on the 
executive side stymied initiative for comprehensive change. 


B. Difficulties in the Executive Branch 


Since the 1950s, various groups within the Defense Department have 
worked to develop comprehensive revision of the personnel laws. For one 
reason or another, virtually all of these efforts have collapsed short of their 
ultimate goal. In some instances there has been a failure to obtain consensus 
among the services. On at least one occasion a nearly completed plan 
dissolved due to a change of Presidential administrations. At least as early 
as 1959, when the Air Force sought extension of the suspension of its grade 
limitations, congressional committees expressed an interest in an overhaul 





26. Proclamation No. 2914 of December 16, 1950, 3 C.F.R. 99 (Supp. 1949-1953). 

27. It should be noted that DOPMA, by operation of proposed section 622, would 
reinstitute the requirement of providing equality of opportunity for promotion to 
individuals in succeeding years. 


28. See accompanying text at note 144; see Army Reg. No. 624-100 (29 July 1966). 
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of the personnel statutes.*® Indeed on each subsequent occasion for exten- 
sion, the understanding was that “next time” there would be general reform. 
(When the individual services seek piecemeal reform there is grumbling from 
the legislative side.) Finally, when the Air Force last sought an extension on 
its strengths there was loud protest at the fact that, since the foundering of 
the “Bolte” plan ten years ago, the Defense Department had failed to pro- 
duce a comprehensive plan for revision. Public Law 92-561°° required the 
Secretary of Defense to submit by May 30, 1973, a comprehensive report on 
grade limitations in all the armed services, including recommendations for 
legislation to implement new grade limitations. 


1. Background of DOPMA—Framework for Consensus 


Those who believe the difficulties of obtaining consensus in Congress are 
without parallel have not seen the inside of the executive branch. Each time 
that executive initiative on comprehensive reform of the personnel laws 
foundered, years of work, thousands of man hours, and thousands of dollars 
went down the drain. Over a year elapsed between the day in August 1972 
when the Secretary of Defense established the DoD Officer Personnel Man- 
agement Study Group (DOPMS)** to study the problem of comprehensive 
reform, and the day in January 1974 when H.R. 12405 was introduced. 
This set a record for speed in comparison with the four or five years the 
Bolte plan had been in the making. The process by which DOPMA was 
developed within the executive branch illustrates the difficulties involved in 
obtaining consensus. Examination also reveals the stimulus provided by the 
legislative process in overcoming the lack of integration in policy-making 
which had prevailed for many years. On the other hand, it is evident that 
due to the demands for consensus, the difficulties of coordination, and the 





29. Hearings on H.R. 8189 before the Senate Committee on Armed Services, 86th 
Cong., Ist Sess., at 21 (1959). 

30. Act of 25 October 1972, 86 Stat. 1175. 

31. The group was chaired by the Assistant Secretary of Defense for Manpower and 
Reserve Affairs. Its other members included the general and flag officers who are 
in charge of personnel matters for their respective services, as well as the assistant 
secretaries of the various military departments also responsible for personnel, and 
a representative from the Joint Chiefs of Staff. In his letter establishing DOPMS, 
Secretary of Defense Laird stated, “We must without delay complete the develop- 
ment of an improved commissioned officer personnel management system and 
prepare the legislation necessary to put it in effect.” His letter assigned the Study 
Group the task of identifying differences in personnel management among the 
services, and determining what differences are warranted. The Study Group was 
also asked to address: age and experience distribution, grade distribution up to 
0-6, the need for temporary promotions, the mix of Regular and Reserve officers 
on active duty, the need for standardized tenure among the services, the need 
for greater commonality in promotion rate and opportunity, and costs. “Report 
to the Secretary of Defense by the DoD Officer Personnel Management Study 
Group” (May 1973) at 1, and Tab 4 [hereinafter cited as “Report to SecDef”]. 
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crush of time on busy decision-makers, even under the best of conditions, 
an ad hoc quality remains in policy-making in the executive branch. 

The difficulties in producing consensus are well illustrated by the debate 
which took place as the deadline set by Congress neared for a report on 
officer grade limitations. In the spring of 1973, some thought was given to 
submitting only new grade limitations, while the more complicated per- 
sonnel system revision was still being developed. The Air Force, looking 
nervously at the September 1974 expiration of its authorized strengths, 
supported this approach. However, Navy advised that it could not take such 
a two-step approach. The Navy, it was stated, could not operate under a 
uniform grade table unless it was accompanied by a revamped personnel- 
management system. The reason for this lies in the peculiarities of Navy 
law discussed elsewhere.** Specific grade limitations covering all officers 
in a grade would be an innovation for the Navy, which up until now has 
had such limitations only for its line officers. The Navy »as been required 
by the statutory line-fraction system to give the staff corps a promotion 
opportunity equal to the line. Other provisions key the size of the various 
officer communities to that of the line. The Navy felt that, if all officers 
were to be accountable under a single table, it needed the flexibility of 
managing the various officer communities independently instead of con- 
tinuing to have everything tied to the line. The ironic resu!t of the shape of 
events and the law was that the Navy, which was under no immediate 
congressional pressure to change, had to hold out for total change, while 
the Air Force, desiring only prompt action, was forced to wait for the Navy. 
The result was that at the end of May, the Secretary of Defense sent his 
report on grade limitations to Congress with the statement that the recom- 
mended grade limitations were predicated on basic change in the personnel- 
“management system which would be incorporated in legislative proposals to 
follow by the autumn.** 

By August 1972, the Secretary of Defense established a framework for 
coordinating the development of a proposal for comprehensive change in the 
officer personnel laws. During the long period of time when administrators 
were left on their own without guidance from Congress in the form of 
comprehensive legislation, important matters were resolved in the bureauc- 
racy by a process of accretion. Thus, although neither was contemplated as 
a long-term approach by those who enacted the Officer Personnel Act of 
1947, very shortly thereafter the services came to rely heavily on career- 
Reserves (active duty) and temporary promotions. Although it is arguable 
that Congress ratified these developments by acquiescence, the absence of 
comprehensive legislative reform meant that no opportunity was presented 
at which Congress would consider the total scheme of the officer personnel 





32. See accompanying text at note 114. 
33. Report on OGL at 56. 
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laws for purposes of integrating its parts, or for purposes of assessing the 
total system in terms of needs and priorities of overall defense policy. The 
process by which H.R. 12405 was developed within the executive branch 
which is described in the following paragraphs did involve such conscious 
weighing of values and priorities and thereby illustrates the value of 
periodic legislative reform in an area of public policy where conditions are 
constantly producing changed needs. The fact that, even under the best of 
conditions, an ad hoc quality remains an element of policy-making in the 
executive branch counsels only against a facile assumption that Congress 
can rely entirely on the executive to integrate policy and weigh priorities. 

By the time the Secretary’s report went to Congress, the DOPMS Study 
Group had produced a report to the Secretary embodying its basic proposals 
for a new personnel system. Still left unresolved were the details of the 
promotion system, the details of constructive-service credit, decisions on pro- 
vision for transition to the new system, and a host of other details of which 
the Study Group was not yet aware.** Due to the pressure of time, however, 
a legislative drafting staff was assembled to commence work on translating 
the policy guidelines into statutory language. The Study Group was to finish 
resolving policy matters while the drafting group began its task. 

Thus, at the beginning of June 1973, the following centers of activity 
could be identified with respect to the nascent DOPMA: The DOPMS Study 
Group was meeting once every second or third week for two-or three-hour 
periods to resolve policy questions. The DOPMS staff, composed of colonels 
and Navy captains, was working on a full-time basis, as it had been since 
the previous autumn, doing research and preparing policy alternatives for 
resolution by the Study Group. A legislative drafting staff, composed of one 
Army lawyer, one Navy lawyer, a civilian Navy lawyer, and a number of 
personnel experts from the Army, Air Force, and Marine Corps, was work- 
ing full-time on drafting legislation. In late June, a first draft of DOPMA 
was circulated to the services for general comment. A more polished draft 
was circulated in July. Detailed comments of a technical nature were 
incorporated in yet another draft, along with further decisions by the Study 
Group. This draft was circulated for comment in August. The entire process 
was repeated, and a final draft was circulated in early September. Each time 
a draft circulated to the services, most interested bureaus, especially those 
responsible for personnel matters and the Judge Advocates General, gave the 
draft close scrutiny. The Navy, for example, put together a working group 
of its personnel experts who dissected the bill section by section. Thus, in 
addition to Study Group, staff, and drafting team, DOPMA had extensive 
input from the operating structure of the service departments. 





34. Report to SecDef at 57. 
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2. Writing DOPMA-—The Bureaucracy as Legislative Draftsman 


The process of drafting DOPMA was by no means the simple one of 
Study Group issuing orders and legislative drafters writing them into 
statutory language. It is true that most of the basic policy decisions had 
been made by the Study Group prior to the stage of legislative drafting and 
circulation for comment to the services. This included such decisions as the 
all-career force after the eleverth year, the abolition of the dual structure 
of temporary and permanent appointments, the attenuation of guaranteed 
tenure, and so on. However, the details of decisions already made, and the 
creation of a system which would link the basic parts in a workable fashion, 
involved a process closer to cybernetics than to command and response. 
In such a cybernetic process, signals flow up, down, and across the chains 
of command. Middle-level decision-makers screen the issues flowing to the 
top for final resolution. Ideas may originate anywhere in the system, but the 
final allocation of authoritative decision-making results from a nearly end- 
less process of percolation. This process may be illustrated by certain 
concrete examples: 

The simplest (and probably most atypical) circuit in the system which 
operated in drafting DOPMA is illustrated by the decision of the Study 
Group that there should be an all-Regular force after the eleventh year of 
service. The legislative drafters translated this into statutory language in 
proposed section 687a, which states in relevant part: 

A reserve commissioned officer who has completed 11 years of service computed 

under section 637 of this title and who is not recommended for, or who declines, an 


appointment as a regular officer, may not be placed on, or continue on, the active-duty 
list as a Reserve. 


This section is short, uncomplicated, was easily written, and in circulation 
of the various drafts, it received virtually no comment from the services and 
provoked no matters for further Study Group resolution. 

More circuits in the system were activated when the Study Group had 
addressed a general issue, but not some specific aspect of the issue. Thus, 
for example, the Study Group had decided early in its deliberations that 
non-selected 0-4’s would retire at “20 years of service,” and non-selected 
6-5’s and 0-6’s would retire at 26 and 30 “years of service,” subject to the 
possibility of earlier retirement by continuation board action.*® It was not 
noted at the time, however that the phrase “years of service” contained an 
ambiguity. While the Army and naval service counted for mandatory 
retirement the inactive Reserve time of an officer who left and later returned 
to active duty, the Air Force did not. Whether this time would or would not 
be counted under DOPMA was of more than academic interest since the 
computation affects the ‘point at which attrition takes place. The Study 
Group staff uncovered the problem and recommended a solution which 





35. Id. at 27-8. 
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would make the determination of whether or not inactive service is counted, 
depend upon the degree of participation in the Reserves which the officer 
engaged in while not on active duty.** Thus, while the Study Group had 
made a basic decision as to “years of service,” it was necessary for the staff 
to provide for the ramifications with detailed analysis and recommendations. 
The final recommendations, adopted by the Study Group, were embodied 
in two interrelated sections of law (proposed sections 620 and 637). The 
complexity of the sections was necessitated by the variety of contingencies 
relating to broken service which were unforseen at the time of the initial 
decision. 

The decision on temporary appointment and promotion authority exem- 
plifies a matter on which the DOPMS study group made a conscious effort 
to integrate their decisions with policy set by the political officers of the 
executive branch. In commenting on the utilization of authority for tem- 
porary promotion of officers in time of war or emergency, in 1968 the 
Judge Advocate General of the Navy stated: 


The apparent reason, [for increasing the number of 0-3s through utilization of tem- 
porary authority] of course, is that the demands of the Southeast Asia conflict have 
necessitated a larger number of certain categories of officer to be serving in the grade 
of lieutenant than can be fulfilled through the normal procurement channel—i.e., the 
Officer Personnel Act of 1947,.. .” 


Reportedly, it was recognized in the deliberations of the DOPMS Study 
Group that the policy decision respecting the retention of temporary promo- 
tion authority is linked to issues of strategy and public policy set at the 
highest levels of the Government. The view was expressed that it would not 
be consistent with positions expressed by both President and Congress to 
retain this authority. The President’s policy statements contemplated a 
reliance on Reserves in emergency situations, and the Nixon Doctrine 
obviated the need for the kind of officer promotions utilized in connection 
with the Southeast Asia conflict.** Presumably, if the international situation 
required a revision in strategy, the executive would go back to Congress 
for the necessary authority. 

The elimination of authority for wartime temporary promotions illustrates 
one area in which defense planners consciously attempted to integrate their 
decisions with those of elected officials. Another illustration of the way in 
which the members of DOPMS made a conscious effort to integrate their 
decisions with broad policy goals set by higher authority may be found in 





36. ASD (M&RA) memos to DOPMS Group of 12 July 1973 and of 20 July 1973. 

37. JAG memo JAG:131.3:PAW:jaa Ser 5860 of 27 June 1968. 

38. “U.S. Foreign Policy for the 1970’s, A Report to the Congress by Richard 
Nixon,” May 3, 1973, at 178-193; “Secretary of Defense Elliot L. Richardson’s 
Annual Defense Department Report, FY 1974”, at 5, 11, 16, 28, 66; Hawperin, 
Defense Strategies for the Seventies (1971), at 51. 
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regard to the elimination by DOPMA of most distinctions in the personnel 
laws based on sex. Not only had the courts begun to move in this area,”° 
but the Assistant Secretary of Defense (M&RA) had instructed the military 
departments as early as April 1972 to take action to eliminate all unneces- 
sary distinctions in service regulations, and, where needed, to develop 
legislation necessary to eliminate inequities.*© When DOPMA was drafted, 
task forces already existed within the Army and Navy studying possible 
legislative and policy revisions regarding sex distinctions, and in one legal 
opinion, the Judge Advocate General of the Navy had placed a liberal 
construction on 10 U.S.C. § 6015 barring women from service on “vessels” 
vf the Navy and “aircraft engaged in combat missions”, to permit women 
to serve on certain small craft and certain airplanes.** 

Yet another illustration of the decision-making involved in drafting 
DOPMA may be given. In the foregoing examples, initiative came from 
the Study Group, at least insofar as the issue was inferentially addressed. 
In the case of certain other items, signals originated at the opposite end of 
the circuit. One instance of this latter pattern may be found in proposed 
section 627, which provides special selection boards to remedy administra- 
tive error in failing to consider an officer, or where the usual board action 
was contrary to law, involved error of fact, administrative error, or where 
new evidence is found. Members of the legislative drafting team having 
long experience at the operating levels of the personnel systems of the 
several services suggested that this element of current Army practice be 
written into the law. The Study Group adopted this suggestion by action 
at its meeting of June 14, 1973.*? 

Finally, there were issues raised on the initiative of the services through 
their remarks on the drafts of DOPMA which they received for comment. 
Dozens of pages of comments were filed by each service on the several drafts 
that circulated, and the Study Group had to rely on its full-time staff to sift 
these comments. Various dispositions might be made by the staff depending 
on the nature of the comment. Comments which raised issues considered 
outside the jurisdiction of the Study Group were returned for referral to 
the proper forum. In addition, comments which made recommendations 
which the staff could interpret as flowing airectly from Study Group deci- 
sions were incorporated in the draft without referral to the Study Group. 
Finally, there was another area in which the staff made decisions without 
referring issues to the Study Group. This area covered the dozens of com- 
ments on matters which the Study Group had not directly addressed that 
either touched upon very minor topics or in which appropriate resolution 





39. See 82 Yate L.J. 1533 and Major H. C. Beans “Sex Discrimination in the Mili- 
tary.” 67 Mix. L. Rev. 19 (Winter 1975). 

40. Memo of 6 April 1972 to the Assistant Secretaries of the Military Departments, 
Subject: Equal treatment of service women. 

41. JAG memo JAG:131.7:PLJ:cck Ser 974 of 6 Feb. 1973. See infra note 140. 

42. Memo from OSD of 18 June 1973 to DOPMS Members. 


14 


ent. 
afts 
sift 
ling 
red 
1 to 
ions 
leci- 
up. 
10ut 
om- 
that 
tion 


Mili- 


ents, 


JAG Journal e XXVIII 


seemed to flow readily from principles of logic and equity inherent in the 
system.‘* Ultimately the check on such a staff—which prevents it from 
deciding questions which diverge too much from specific Study Group 
decisions—is that a service which objects strongly to a staff disposition may 
appeal to the Study Group itself. 

It is apparent from the foregoing, that the drafting of DOPMA was 
a complex matter. Even what has been said is an oversimplification. Signals 
moved through the system in all directions. Coordination was undertaken 
not only by formal memoranda but by constant and numerous informal 
consultations by conference and telephone. Some of the strengths and 
weaknesses of the system are already evident. A conscious effort to weigh 
priorities and integrate decisions on personnel policy with other defense 
needs was made on certain fundamental matters such as the elimination of 
distinctions based on sex and the relinquishment of reliance on temporary 
promotions. Moreover, the seemingly endless clearances and comments had 
the virtue of being thorough. On the other hand, the entire process retained 
an ad hoc quality about it. Since the Study Group could meet only infre- 
quently and for relatively brief periods, many matters had to be decided at 
other levels. When the Study Group met, it could rarely decide on the 
details of a question, or if it did, it was primarily engaged in ratifying 
proposals coming from below. The system had the virtue of involving the 





43. Since this is the twilight zone, in which for reasons of efficiency and time the staff 
had to act on its own initiative, a detailed example is worthwhile: It is noted in 
the appendx (infra note 149) that draft section 619 sets forth certain time-in- 
grade requirements for eligibility for promotion. An early version of DOPMA 
stated that, for purposes of the section, “service in a grade includes all service 
in that grade, except under a temporary appointment” containing a time limit. 
In his contribution to the Navy comments, the Judge Advocate General of the 
Navy noted that, while this would be an adequate definition for most purposes, 
it would not cover the case of an officer whose position was changed by moving 
him up the list (as where he received constructive credit), or down the list (as 
where he was court-martialed). (See JAG ltr JAG:131.1:CWC:cck Ser. 5932, 
17 July 1973.) In accordance with suggested revised language, DOPMA now 
reads: “For the purpose of this section, service in a grade is computed from an 
officer’s date of rank except that an officer whose position on the active-duty list 
has been adjusted for any reason while serving in his current grade will be con- 
sidered to have the same service in a grade as the officer next junior on the active- 
duty list whose position on the active-duty list has not been adjusted in that grade. 
Service in a grade under a temporary appointment, which by its own terms is 
limited in duration, shall be excluded from computation under this subsection.” 
H.R. 12405, proposed 10 U.S.C. §619(b). The issue involved here was one not 
expressly addressed by the Study Group. Arguably the staff’s decision to accept 
the comment from the Navy derived from the Study Group decision that con- 
structive credit should count for purposes of promotion. Yet the language adopted 
covers more situations than that of constructive credit. The decision really flows 
from the much broader understanding about the nature of the system—namely 
that the order of appearance on the active-duty list is to coincide with eligibility 
for promotion. 
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personnel responsible for administering the personnel laws in the process 
of decision, but the process for determining which items would receive 
close attention, and by whom they would be resolved, was somewhat random. 
The size of the bureaucracy, the crush of time, and the complexity of the 
law all aggravated the problem. 

If, over time, Congress had relinquished much of its authority over 
officer personnel matters, and if executive stalemate had contributed to 
the long period during which Congress had no legislative proposals on which 
to provide comprehensive policy guidance, the initiation of the legislative 
process on H.R. 12405 promised to some extent to overcome the problems 
of the past. Yet, as pointed out, difficulties of coordination and integration 
remained. These are further illustrated by DOPMA’s passage through the 
Office of Management and Budget. 


3. OMB—Powerhouse or Rubber Stamp? 


Although the OMB staff posed a variety of important questions to the 
DOPMS staff,** in the end the bill was cleared virtually intact. In fact, the 
main concern expressed by OMB was not with what is in the proposed 
bill but what was not in it. In a letter to the Secretary of Defense, it was 
stated that OMB is primarily concerned with issues of “promotion oppor- 
tunity, timing, and size of the regular component of the active-duty force 
rather than military personnel law.” Noting that the specific provisions of 
the proposed grade table** are only ceilings, the letter continued: 

The key determinants of grade distribution therefore are DoD policies as well as 

factors outside the contrel of the Government which affect retention rather than 

DOPMA. These policies and experiences should be reviewed perivdically to deter- 

mine their appropriateness toward meeting the Department’s current and long-term 

objectives to make certain that actual and required distributions are not out of bal- 
ance. We therefor. believe that improved officer personnel management requires the 


establishment of an OSD management contro] system in addition to the passage of 
DOPMA... .* 


There were a myriad of provisions in DOPMA with which OMB might have 
taken issue. The fact that it did not, may indicate that OMB conceived its 
role in a limited way. No doubt when it wants to, OMB may wield great 
power.*’ In the case of DOPMA, however, the consequences of its action 
are ambiguous. Although an OSD management unit once established may 
evolve into an important centralizing force, ostensibly its purpose would 
only be to review personnel inventory and requirements for incorporation in 





44. Undated memo (circa December 1973) from OMB to DOPMS, on file in the 

Office of the Judge Advocate General of the Navy, Administrative Law Division. 

See accompanying text at note 107. 

. OMB ltr of 23 Jan. 1974 to SecDef. 

. See for example the discussion in the article, “The Other Presidency”, N.Y. Times, 
March 3, 1974, §6 (Magazine) at 16, 34. 
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the budget. As far as the actual draft bill is concerned, in the case of 
DOPMA, OMB performed no extensive integrating function. Basically, it 
ratified the numerous policy decisions previously made. 


C. The “Grade Creep” Controversy 


The deficiencies of the legislative and administrative process, with which 
officer personnel matters have been treated, are well illustrated in connection 
with the problem known as “grade creep”—which relates to the dispro- 
portionate increase in the number of officers in the higher grades relative 
to personnel in other grades. A revealing discussion appears in the House 
report on the DoD Appropriation Bill, 1974. The Committee notes that, in 
complying with manpower reductions, DoD will have no choice but to 
continue the grade-creep trend. The Committee remarks that, “([t]his is 
due to the many existing statutes which provide tenure for all regular officers 
after three years of service.” However, in practically the next breath the 
following statement appears: 

This situation is largely the fault of the Department of Defense, especially with 

respect to the management of officer personnel. The Department has for years stated 

that new officer personnel management legislation was needed, but it appears that 
internal service bickering has slowed agreement on the submission of proposals to 
the Congress.“ 


The Committee’s comments demonstrate a realization that resolution of 
the grade-creep problem requires comprehensive revision of the officer 
personnel laws. However, in placing the blame for the situation on the 
Department of Defense, only half of the difficulty is indicated. 

Congress has been aware of the grade-creep problem for a long time. 
In the 1953 hearings on the Officer Grade Limitation Act (OGLA), the 
following remark appears in the record: 

. .. As your aviators increase in rank and there are fewer flying billets for them, they 

have set up billets for them. So you expand on your operations and on your long-term 

planning and set up these billets that have various dramatic titles, but actually it is 
work that can be done by a junior grade or a lieutenant. . . .” 





48. Supra note 1 at 39. 

49. “Review of Promotions of Officers in the Armed Services” before the House 
Committee on Armed Services, Subcommittee No. 2, 83d Cong., Ist Sess., at 2504 
(1953). 
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Over the years, Congress has employed a variety of devices to control the 
number and distribution of officers.°° Yet in times of international stress, 
Congress was quick to relinquish the controls. During the 1950s, Congress 
on several occasions suspended the statutory provisions regarding the size 
of the individual services.** Senator Russell remarked that 


These ceilings apply in normal times, when we are not engaged in either hot wars 
or cold wars, to the Armed Forces of the United States.” 


Likewise, at the present time, temporary overall ceilings govern in place 
of those suspended,®** and Congress has not seen fit to place an absolute 
limit on the overall size of the officer corps in the statutes. 

In addition to the fact that Congress itself at various times has loosened 
the constraints on the overall size of the services, it is provisions of law 
enacted by Congress which stand in the way of precipitate reductions. At 
first glance, it would appear quite simple to respond to the various cries 
against grade creep by simply lowering the authorized strength of the 
services, or, more to the point, legislating a cut in officer strengths to be 
taken, at least proportionately, from all officer grades. Upon closer examina- 
tion, the matter is considerably more complicated. Top heaviness in officer 
ranks, in a situation of declining strength especially, results from statutory 





50. At the present time, in addition to the OGLA ceilings (supra note 14), which 
stipulate the maximum strength in grade at various levels of overall officer strength, 
there are limits on the overall active-duty strength of each armed force. (Pub. L. 
92-436; Pub. L. 93-155; cf. Pub. L. 93-365). In the case of the Navy there are 
certain other provisions, the most important of which sets the authorized strength 
of active-duty Regular officers at the line as 7% of the authorized strength of Regu- 
lar enlisted members. (10 U.S.C. § 5403). In addition to the foregoing statutory 
strictures, the Senate Armed Services Committee places an informal (but effective) 
ceiling on the number of general and flag officers on active duty. Known as the 
“Stennis Ceiling”, this nonstatutory limitation has existed since 1955. (JAG 
memo JAG:131.5:WHJT:eor Ser 5933 of 17 June 1966; cf. JAG memo JAG:13: 
MAC:sba Ser 9666 of 31 Oct. 1968.) Finally, Congress employs the appropriation 
process to require administrative action on officer strengths. For example, the fiscal 
year 1973 Appropriations Act required the Marine Corps to make a reduction in 
strength of higher-level officers measured by a $3 million savings. (Pub. L. No. 
92-570; cf. H.R. Rep. No. 1566, 92d Cong., 2d Sess. (1972)). Additionally, in- 
formal agreements between DoD and the Congressional committees establish a 
percentage of appropriated funds which may be spent for the officer corps. 

51. Act of April 18, 1946, ch. 141, 60 Stat. 92; Act of June 24, 1948, ch. 625, 62 Stat. 
604, 605; Act of August 3, 1950, ch. 537, 64 Stat. 408; Act of June 19, 1951, ch. 
144, 65 Stat. 75, 88; Act of March 15, 1954, ch. 79, 68 Stat. 27; Act of June 27, 
1957, Pub. L. 85-63, 71 Stat. 208; Act of March 23, 1959, Pub. L. 86-4, 73 Stat. 
13. See Act of March 28, 1963, Pub. L. 88-2, 77 Stat. 4; Act of June 30, 1967, 
Pub. L. 90-40, 81 Stat. 105; Act of Nov. 19, 1969, Pub. L. 91-121, 83 Stat. 207; 
Act of Sept. 28, 1971, Pub. L. 92-129, 85 Stat. 355. See also 10 U.S.C. § 138(c) (1). 

52. Cited in Huntrncron, The Common Defense (1961), at 133. 

53. Supra note 50. 
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constraints more than from administrative perversity. Under provisions of 
current law discussed elsewhere, field-grade officers obtain vested tenure 
rights which preclude cuts in grades 0-4 (major, Navy lieutenant com- 
mander) to 0-6 (colonel, Navy captain).®* Even in junior officer grades, 
after a three-year probationary®® period, Regular officers, whether procured 
from academy or ROTC sources, cannot be discharged unless they have 
failed twice for selection or they are removed for unsatisfactory perform- 
ance. The result is, that there are only certain limited ways in which the 
officer corps can be rapidly reduced. In view of the suspension of 10 U.S.C. 
§§ 6371 and 6372, the brunt of cuts could be borne by flag grades and by 
Reserves who have no tenure and can be summarily sent home.** However, 
by far the greater portion of Reserves are in the lower officer grades. OCS 
(Officer Candidate School) procurement can be curtailed, but again the 
impact would be on the lower grades; and large deficiencies might result 
in higher grades in subsequent years. Of course, it would be pussible simply 
to retard promotions to field grades, but a price is involved here too which 
Congress would have to be willing to pay. Drastic reductions in promotions 
are assumed to have adverse effect on the probabilities of attracting com- 
petent new officers and on morale among and retention of the older ones.” 
In the 1973 Senate debates concerning the Defense Procurement bill, the 
obstacles to precipitate reductic_s at all grade levels were recognized. An 
amendment was adopted, later eliminated in conference, permitting force 
reductions to be taken “without regard to any provision of law relating to 
retention or continuation”. The amendment was an interim measure, de- 
signed to permit proportionate reductions until more comprehensive legisla- 
tion reached the Hill. The author of the amendment noted that “there are 
genuine questions of equity for those officers who have devoted their careers 
to military service. . . .” The amendment expressed the sense of Congress 
that reductions should be proportionate, to the extent practicable. The 
author of the amendment stated that he had not introduced a more severe 
measure which would have made proportionate cuts mandatory because, 





54. See accompanying text at notes 152-154. The terms “0-4” and “0-6” represent 
pay grades. Officer pay grades begin with 0-1 (second lieutenant or ensign) and 
go up to 0-10 (four-star general or admiral). 

55. 10 U.S.C. §§ 6392, 3814, 8814. 

56. 10 U.S.C. § 681. 

57. But cf. House Appropriations Committee report on FY 1973 defense appropria- 
tions act cited in 118 Cong. Rec. 34913 (1972): “Thus, the only realistic way to 
remove some of the grade creep from the forces is te allow the number of person- 
nel holding these upper level grades to come down through retirements at the 
same time slowing down promotions to these grades. 

“When this suggestion is made, the Services generally respond with words to the 
effect that such a program would be bad for morale. While there may be some 
morale problems, the fact remains that in almost all cases average time in grade 
since 1964 for promotion to the next higher grade has been significantly reduced 
and the average time in service upon promotion to a given grade has been reduced 
since 1964.” 
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As I talked with officials of the Department of Defense, with the Committee on 
Armed Services, and with the distinguished floor manager of the bill, the complexity 
of this matter, as well as the difficulty the Defense Department would have in im- 
plementing the proposal, became apparent... .™ 


Clearly then, the responsibility for grade-creep does not lie solely with 
DoD. The dilemma in which administrators have been placed by conflicting 
directives from Congress is well-summarized in an opinion of the Judge 
Advocate General of the Navy relating to one facet of the grade-creep issue. 
He noted that a particular intradepartmental proposal 

. seeks to comply in the swiftest and most efficient manner with the congressional 
order to achieve significant savings in the area of personnel expenditures, as well as 
to reduce the number of officers serving in the grade of colonel. That congressional 
directive should not, however, be construed to override and supersede the long- 


standing permanent provisions of law . . . which establish the manner in which such 
reductions may be achieved.” 


The responsibility which Congress shares for the grade-creep problem illus- 
trates the point made earlier that Congress has tended to relinquish its over- 
sight role and to wait for the initiative of the executive as far as compre- 
hensive legislative reform is concerned. The stalemate on the executive side, 
of course, has aggravated the problem. 

The debate concerning grade-creep is relevant to a final point regarding 
the process of policy-making on officer personnel matters. It has been sug- 
gested that one of the negative consequences of the long period which elapsed 
without comprehensive legislative reform is the resulting failure of any 
organ of the Government to integrate policy and weigh priorities across 
the entire range of issues involved in personnel matters. Instead, policy was 
made piecemeal, frequently by administrators. The absence of a clear defini- 
tion of what is at stake in the grade-creep problem reflects the tendency to 
view problems in isolation. Some of the debates seem to refiect the view 
that all that is at stake is the number of officers on active duty. Much is 
made on the floor of Congress concerning a comparison of present officer- 
enlisted ratios to those existing during World War II and before (indeed, 
back to the War of 1812!).** Beyond demonstrating that grade creep has, 
in fact, occurred, it is not clear what these comparisons are meant to show. 
Presumably no one claims that the ratio of officers to enlisted in the time of 
James Madison, or even that of Franklin Roosevelt, was a perfect ratio for 





58. 119 Conc. Rec. 30861 (1973). 

59. JAG memo JAG:131.4:RTH:cck Ser 9725 of 8 Dec. 1972. 

60. As discussed in the Appendix, the selective continuation provisions of DOPMA, 
by qualifying current tenure requirements, would, provide the service departments 
with a means for reducing strength in field-grade officers. DOPMA gives the 
authority to set the size of the officer corps to the Secretary of Defense in the 


absence of other action by Congress. See accompanying text at note 106. 
61. 118 Cone. Rec. 34914 (1972). 
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all time, under all conditions of warfare. The “numbers” comparison begs 
the question of the proper justification for officer strength which must be 
undertaken on practically a billet-by-billet basis as was done for grade 0-6 
and above by the House Armed Services Committee at the time of OGLA, 
and as was done when the Marine Corps OGLA limitations on generals were 
increased. Of all the issues which might possibly be involved in DOPMA, 
it is symptomatic that the Office of Management and Budget seized upon 
officer inventory and requirements—one issue which has major money 
implications. If Congress is to play any role at all in integrating policy, 
specifically in integrating officer personnel policy with defense posture, it 
must be concerned with more than money.” 

The foregoing examination of the roles of Congress and the executive in 
the development of policy on officer personnel matters indicates that the 
role of the elected representatives in setting priorities and prescribing broad 
policy guidance has been minimal. For the most part, policy-making has 
been splintered, taking place on the lower levels of the administrative insti- 
tutions. There has been stalemate in the executive branch. There has been 
a lack, anywhere in the system, of a center of initiative which could effec- 
tively integrate officer personnel policy with defense policy and other na- 
tional needs. In the next section the discussion turns to an evalation of these 
deficiencies in terms of the requirements of representative government in 
an age of experts. Finally, an effort is made to suggest the degree to which 
H.R. 12405 contributes to ameliorating past deficiencies and to suggest what 
other measures may be necessary. 


Ii. Experts AND POLITICIANS 


A. The Role of the Politician 


Professor of Government Don K. Price has argued that the best way for a 
politician to be held responsible by the electorate is by the measurement 
of his accomplishment against the purposes he is expected to achieve. For 
this reason, the role of the politician in a representative government entails 
a special concern for purposes in administration. The politician may leave 
most of the details of execution to experts. The politician may even leave to 
the experts the initiative in proposing answers. He cannot, however, relin- 
quish the authority to ask the questions.®* It is the thesis of this article 





62. In the first round of congressional hearings on DOPMA, held in July 1974 before 
Subcommittee No. 4 of the House Armed Services Committee (no hearings yet 
published), a variety of probing questions were directed at DoD witnesses. On 
the one hand witnesses were asked whether the system has not gone too far in 
seeking early retirements to make way for younger officers. On the other hand, 
DoD witnesses were repeatedly asked to explain and justify the basis for projected 
officer requirements. Another line of questioning related to the position of women 
under the new legislation. In particular, concern was expressed that treatment of 
women would not be truly equal since women cannot serve on most ships and are 
not admitted to the service academies. (See note 140 infra.) 

63. The Scientific Estate (1965) at 183, 184, 194. 
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that no matter how technical an issue, the politician must retain the right 
to set value assumptions, to weigh priorities, and define purposes. If politi- 
cians do not retain this kind of role, then neither administrators nor the 
politicians themselves can be held accountable by the electorate, for it is in 
the realm of basic purposes and values that the judgment of the iayman 
is “as wise, or at least as entitled to a preference, as any expert.”®* This, 
then is the minimum role for a politician in our form of government. If it 
cannot be maintained, representative government must concede a funda- 
mental defeat. 


1. Integration of Programs and Policy 


In order to perform the role of setting priorities and purposes, the poli- 
tician must have at his disposal a means of integrating particular programs 
with overall policy.** As with the basic responsibility for purposes, so the 
function of integrating policy is one which the politician cannot delegate 
to the expert. This is so because of the nature of “expertise” and because 
of the nature of representative government. Herbert Simon, in his work on 
administrative behavior, has pointed out that the great virtue of organiza- 
tion is that it overcomes the obstacles to rational behavior with which the 
individual acting alone is faced. Inside an organization the individual’s 
behavior is made rational by identification with the assumptions upon 
which the organization operates.®* But the principal defect of identification 

is that it prevents the institutionalized individual from making correct decisions in 


cases where the restricted area of values with which he identifies himself must be 
weighed against other values outside that area.” 


It is true that fact and value, policy and administration are always en- 
tangled, and thus it is difficult to separate out those matters which are for 
the experts and those which are for the politicians.** However, there is a 
level of judgment concerning what means will contribute to what ends, 
when the value element in the decision is high. This is the stage at which 
the focus is on the framework which provides the mental set within which 





64. Id. at 269. For a discussion of the way in which the voting of elected officials 
coincides with the policy preferences they articulated in running for office, see 
J. Sullivan and R. O’Connor, “Electoral Choice and Popular Control of Public 
Policy: the Case of the 1966 House Elections”, 66 AMERICAN PoxiTicaL ScIENCE 
Review 1256 (1972), at 1264-1265. 

65. YaRMOLINSsKy, The Military Establishment (1971), at 52. For a discussion of the 
proper role of Congress in defining value assumptions and integrating policy 
generally in accord with the present article, and critical of past congressional 
performance, see Kotopziey, The Uncommon Defense (1966), at 423, 446, 461, 
488, 494. 

66. Administrative Behavior, 2d. ed. (1957), at 79, 218. 

67. Id. at 13. 

. Id. at 55. 
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the expert will operate in the future—in short, the stage of legislation. It is 
precisely because the administrator cannot help but make value judgments, 
that he must operate in a context which holds him responsible to com- 
munity values, with input from the community at large.®* Thus the nature 
of expertise demands that politicians—accountable to the community—retain 
the capability to integrate particular programs with overall policy. 

The nature of representative government as well as the nature of expertise 
demands that, in performing the role of weighing values and setting pur- 
poses, politicians must maintain a mechanism for integrating policies. Price 
has remarked, “the electorate and the Congress, even more than an execu- 
tive, have to focus and concentrate responsibility in order to enforce it.”"° 
Criticizing the special-interest nature of decision-making in Congress, Stephen 
K. Bailey argues that the voter cannot hold a legislative majority responsible 
at the polls, if policy-making is excessively fractured: 

The ideal editing of major legislative issues is not likely to come from compromises 


between general and parochial views. It should come—at least in part—from a com- 
promise between two competing views of the general interest.” 


2. The Political Role and the Critics of Congress 


It is quite evident from the preceding section of this article that the ideal 
balance between politicians and experts in the field of officer personnel 
legislation has not existed over the last twenty-five years. Congress has not 
had (or taken) the opportunity to legislate in a comprehensive manner 
regarding officer personnel matters. Thus neither Congress, nor even its 
committees, has performed an integrating function. On the executive side, 
whatever integrative capability may exist has failed to overcome inter- 
departmental stalemate. The result has been piecemeal legislation, decision- 
making so fractured, and a statutory framework so complex, as to attenuate 
democratic accountability. 

All of this is of course no surprise. In his essay on congressional disposi- 
tion of national security matters, Holbert Carroll states: 





69. Id. at 51, 58, 101. The questionable view taken by Norton Long, “Bureaucracy 
and Constitutionalism” in Altshuler, ed., The Politics of the Federal Bureaucracy 
(1968), at 19-20, that the bureaucracy is more representative of the public interest 
than Congress, cannot be meant to exclude Congress; and it begs the question of 
whether Congress could better perform a representative role if its relationship with 
the executive were altered. For a statement at odds with Long and noting the 
difficulty in policy integration on defense matters, see Paul Y. Hammond, “The 
National Security Council” in Altshuler, ed., supra, at 143, 147-151. 

70. The Scientific Estate (1965) at 267. 

71. SrepHEeN Bamey, Congress in the Seventies (1970) at 103-104. See also Peter F. 
Drucker, Maragement (1973, 1974) chapters 12-14 for a discussion of the neces- 
sity of clear priorities for the effective management of public service institutions. 
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The deficiencies most commonly noted stem from the dispersal of power and the 
lack of ways for coordinating judgments on interrelated programs and _ policies. 
[Congress tends c ly to respond] to parts of interrelated problems as the 
diffuse structure and the specialized interests and impulses of committees, sub- 
committees, and individual members dictate.” 





It is suggested by some that Congress is intrinsically incapable of doing 
any better, at least on defense matters. Professor of Government Samuel 
Huntington has argued that this is the case, especially in the area of 
strategic programs. In this view, congressional committees are not com- 
petent to weigh the factors involved in decision—security threat, military 
needs, tax revenues, and fiscal-policy requirements. The reason congres- 
sional committees are incapable of such weighing is that the relevant in- 
terested groups cannot be represented, and their positions integrated, before 
the committees. This is because the interest groups concerned are virtually 
all agencies of the executive, including the several military departments.” 
Finally, it is argued by some, that the ad hoc nature of congressional per- 
formance is actually salutary. The pervasive characteristics of American 
government—dispersal of decision-making, incremental instead of synoptic 
decision, and the tentative nature of most decisions—is said to be prefer- 
able to alternatives. It is argued that central coordination fails for lack of 
perfect knowledge and common criteria. A multiplicity of decision-makers 
continually reviewing and reopening prior decisions copes with omissions 
and errors to a degree not available to more centralized governmental 
forms.”* 

The foregoing argument is unconvincing. Even upon superficial analysis 
it is evident that whatever virtue there may be in ad hoc and cumulative 
decision-making is not justification for complete abdication. It is one thing 
to take part in a decision-making process which is chaotic; it is another 
to relinquish large portions of one’s role altogether. As for the view that 
Congress is inherently incapable of performing an integrative role, this 
suggests that the issue is whether Congress on the one hand, or the execu- 
tive on the other, is to perform such a role. The real issue, however, is a 
different one. The real issue is how the politicians of the legislature and the 
executive working together, can preserve their roles in setting purposes and 
rendering value judgments, instead of lapsing into a position where they 





72. In Truman, ed., The Congress and America’s Future (1965) at 172. 

73. HUNTINGTON, supra note 52, at 131-32. For the view that Congress has retained a 
significant role in defense matters see Moe and Teel, “Congress as Policy-Maker: 
A Necessary Reappraisal”, 85 PoxiticaL ScreNce QuarTerLy 443 (1970), at 463, 
468; and Kanter, “Congress and the Defense Budget: 1960-1970”, 66 AMERICAN 
Poxiticat Science Review 129 (1972), at 142. 

74, Cuartes E. Linpstom, The Intelligence of Democracy (1965), at 137-48, 151, 
182, 332. 
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are merely ratifying decisions made by experts. Years ago, Richard Neu- 
stadt pointed out that the great endemic tension in contemporary govern- 
ment is not between Congress and President, but between politicians and 
officials of the bureaucracy. There is, he said, “a great confusion about who 
is fighting whom and who is winning in cur government.”7® 

In the foregoing pages there has been an emphasis on the deficiencies in 
the process whereby officer-personnel policy has been made when compared 
to the needs of representative government. In what follows, some approaches 
to improving the process are dealt with, including the proposed DOPMA— 
H.R. 12405. 


B. Enhancement of the Political Role 


The contention of this article is that politicians in a representative govern- 
ment have an inalienable responsibility in the weighing of basic values and 
the setting of basic purposes. The optimal exercise of this responsibility 
depends upon the entire configuration of the political system. While policy- 
makers may intend a modification in the procedures of one branch of the 
government to produce a particular effect, other effects may actually be 
produced due to unanticipated changes in another branch of the govern- 
ment. For example, retention of a moderate degree of service rivalry may 
help illuminate issues for the Secretary of Defense and the White House, but 
if Congress remains completely decentralized, the services—in alliance with 
individual committees—may be able to diminish Presidential influence 
within the executive branch. 

Because the optimal exercise of political responsibility is dependent on so 
many factors—congressional capabilities, executive organization, personal- 
ities of officials, public input—the appropriateness of institutional arrange- 
ments must be continuously reappraised. Nevertheless, certain general propo- 
sitions emerge from the present analysis concerning the relationship between 
politicians and experts. The politicians of both Congress and the executive 
branch need the capability to define broad value priorities and to intervene 
early and often enough in the policy-making process to influence the as- 
sumptions upon which the work of the experts proceeds. The experts need 
enough autonomy to function efficiently, and enough policy guidance and 
support from politicians to avoid stalemate. To achieve these objectives a 
degree of decentralization and competition is necessary within the executive 
branch which will illuminate issues and provide the President with the 
opportunity for choice, without producing stalemate."* Within Congress, 
however, enough coherence is necessary to provide an opportunity for policy 
integration and to lessen the extent to which the fractured nature of power 





75. In Truman, ed., supra note 72 at 119. 

76. Regarding the need for balance in the degree to which organization of the execu- 
tive branch must consider the need for central initiative on the one hand and the 
need for agency competition on the other, see Cronin, “An Examination of White 
House-Departmental Relations,” 35 Law Anp Contemp. Pros. 573 (1970). 
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can be utilized by executive agencies to exclude the President from the 
process. Finally, there is needed a revision of the process of public debate 
and input, so as to enhance the appropriate roles of both expert and 
politician. 


1. The President and the Bureaucracy 


For commentators who seek to enhance the political role in the policy- 
making process, the Office of the President has often appeared as the ap- 
parent archimedean point in the system: 

The President ought not to be given the authority to make the final decisions on the 

big policy issues; that can be done only by the processes of legislation. But he ought 


to be given a chance to formulate the questions, and to propose answers for 
consideration by the Congress.” 


This is Price’s formulation of the way in which the politicians of legislature 
and executive can work together to perform their role with respect to setting 
purposes and weighing values. In this view, the primary obstacle to achiev- 
ing a system which produces a compromise between two “competing views 
of the general interest,”’* is that special interests of congressional committees 
and of executive agencies combine to frustrate the general program of Con- 
gress and President.”® The failure of congressional committees to integrate 
specific matters into a general congressional program, is matched by the 
difficulties the President has in integrating his program. As Huntington 
argues, the crucial paradox of policy-making in the executive branch is that 
criticism of the failure of presidential leadership has grown concurrently 
with criticism of the expansion of executive power. The ability of the execu- 
tive, through its vast resources of expertise and its mechanisms for internal 
bargaining, to integrate policy in areas of high complexity actually atten- 
uates the power of the President to lead. “The more the President becomes, 
at least in theory, the judge, the less he can be the advocate.”*® The conse- 
quence of this situation is that policy in the executive is set by experts 
rather than by politicians. 

The commentators suggest various means by which politicians of the 
executive branch can reassert their influence on policy-making. The theories 
are in conflict as to the best approach for striking a balance within the 
defense community between civilian political control and military expertise. 


2. Service Competition—Impact on the Political Role 


In his chronicle of the Kennedy administration, the President’s former 
assistant, Theodore Sorensen, laid emphasis in his discussion of civilian 
control on the degree to which the administration overcame interservice 
rivalry: 





77. Supra note 70 at 268. 

78. Supra note 71. 

79. Price, supra note 70 at 247. 

80. HuNTINGTON, supra note 52, at 193. 


26 


Sc 


ac 
or 
ge 
ar 
of 
ar 
rit 
de 
ro 
ea 


85 


aw 


the 
vate 
and 


icy- 


| the 
ught 
for 


ture 
ting 
11eVv- 
jews 
ttees 
Con- 
zrate 
- the 
igton 
that 
ently 
xecu- 
ernal 
atten- 
pmes, 
onse- 
perts 


f the 
eories 
n the 
artise. 


ormer 
vilian 
ervice 


JAG Journal e XXVIII 


In the determination of military budgets and strategy, Kennedy and McNamara were 
no longer mere arbiters of rival service requests. . . . They did this by aligning the 
budgets, force levels and strategy of the three branches for the first time, cutting 
across traditional service lines to budget according to function. . . . A new unified 
Strike Command, for example, combined combat units of the Strategic Army Reserve, 
the Tactical Air Command and supporting airlift under an Army general and an 
Air Force lieutenant general . . . the President centralized military decision-making 
in the office of his civilian Secretary.™ 


Somewhat at odds with the philosophy of organization set forth by Sorensen, 
which seeks to minimize service conflict, is the view that service rivalry 
actually enhances civilian control. In 1958 Congress amended the military 
organization statutes to prohibit specifically the development of a single 
general staff, and it set a ceiling on the size of the Joint Staff.** It has been 
argued that “Congress feared the power of a fully militarized Department 
of Defense, and sought to perpetuate interservice competition. . . .”** The 
argument is quite a bit more subtle than the notion that civilians can play 
rival services off against one another. Samuel Huntington, a long-time stu- 
dent of the military, notes that, since civilian authorities more often play the 
role of arbiter than that of opponent, vis-a-vis their military counterpart, 
each service is forced to adjust to current political and social thinking, lest 
it lose out to the other military departments.** In one light, even the much- 
maligned duplication of effort has its advantages. Huntington states: 

The value of the services stems precisely from their incomplete commitment to any 

strategic doctrine. . . . So long as the existence of no service depends upon any single 


strategic purpose, no service has reason to oppose intransigently changes in strategic 
purposes.® 


Competition among the services has deep roots in administrative history 
and practice. A means frequently employed in an effort to coordinate policy 
is the interservice committee or joint policy-making body. The advantages 
and disadvantages of policy-making within the executive branch by such 
horizontal bargaining are well known. Such committees relieve the vertical 
hierarchy of much of the burden of developing consensus.** Whether such 
committees increase or decrease executive authority depends on other fac- 
tors, including the degree to which their members can agree among them- 
selves, The President needs to have sufficient access to the deliberations of a 
joint committee to have his alternatives illuminated. Huntington remarks 
that committees like the Joint Chiefs of Staff, 





81. THEoporE SorENSEN, Kennedy (1965) at 682-83. 

82. 10 U.S.C. § 143. 

83. YARMOLINSKY, supra note 65 at 19. See Caratey, The Politics of Military Uni- 
fication (1966) at 263, 285-286. 

84. Samuet P. HuntincTon, supra note 52, at 380. Cf. Huntincton, “Interservice 


Competition and the Political Roles of the Armed Services” in Altshuler, ed., 
supra note 69, 


85. HuNTINGTON, supra note 52, at 44, 
86. Id. at 171-72. 
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possess few, if any, legal powers of decision. If, however, the members of the com- 
mittee agree among themselves, rarely will the executive superior override their 
recommendations.” 


President Kennedy found that he was given a picture of the risks involved 
in land war in Asia (Laos) when he obtained the individual written views 
of the Joint Chiefs quite different from the one he obtained through dis- 
cussion.** 


3. DOPMA—Impact on the Political Role 


In this perspective it is possible to analyze the proposed Defense Officer 
Personnel Management Act from the standpoint of whether it will influence 
the capability of the President—and his appointee, the Secretary of De- 
fense—to set major policy goals. If, in exercising their roles in the political 
process, the President and the Secretary must avoid becoming the captives 
of their experts, the question is raised as to whether their hand is strength- 
ened or weakened by the proposed bill. 

The Defense Officer Personnel Management Act establishes commonality 
in the statutes for large portions of the personnel law governing the officers 
of the several services. Each service will still administer its own system, but 
all will look to the legislative language of the same statutes. A frequently 
recurring phrase found in the bill is that a particular action may be taken, 
or a particular authority is lodged, in “the Secretary of the military depart- 
ment concerned.” 

The commonality introduced by DOPMA will not have direct or imme- 
diate impact on the organizational separation of the services. The bill does 
not contain radical departures—such as generals moving across service lines 
or officer candidates flowing through unified academies. If this kind of 
breaking down of walls takes place, it will be initiated elsewhere.*® The 
impact of the commonality of provisions introduced by DOPMA in reducing 
interservice barriers is potential, and more indirect than would be legisla- 
tion transforming the Joint Staff into a general staff, or centering all opera- 
tions on functional commands. The decisive fact about the principle of 





foe) 


7. Id. at 155. 

88. SORENSEN, supra note 81 at 727. 

89. DOPMA is a step forward simply in replacing a statutory scheme entailing four 
separate and differing provisions for grade control and promotion with one. 
Merely from the standpoint of the beleaguered lawyer or Congressman trying 
to comprehend the law, the promotion business is complex enough without 
multiplying its complexity by four. Furthermore, there are some obvious areas 
in which service differences are clearly counter-productive. For example, it is 
dificult to imagine any justification at all for current provisions of law which 
create differences in the grade levels at which doctors or lawyers can enter 
the services. No finding has been made that one service is inherently more 
attractive to professionals, nor has anyone thought that personnel in some 
services are less deserving of medical attention or legal services. Little criticism of 
DOPMA can be raised on improvement made here. 
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commonality embodied in DOPMA is that it forces the services to bargain 
about personnel matters. Indeed DOPMA itself is something of a bargain 
struck by the services around a conference table provided by the Office of 
the Secretary of Defense; and it sets a precedent for future bargaining. In 
the context of formulating personnel policy, the consequences of introducing 
a system of horizontal bargaining in place of the current apparatus of ver- 
tical bargaining should be fully considered in the debate over DOPMA. 

In the interest of consensus, and of forestalling the kind of dissension 
that scuttled previous efforts at legislative reform, the Office of the Secretary 
of Defense appears to have avoided imposing its will on the DOPMS Study 
Group. Initial instructions to the group from the Secretary of Defense spe- 
cified general areas of inquiry, but few constraints were placed on the 
group with regard to policy.°° Additionally, in numerous instances, where 
one of the services was able to demonstrate the existence of a warranted 
service difference, justified by service needs, departure from commonality 
was permitted.** 

Once the principle of commonality is enacted into law, however, a dynamic 
may be set in motion militating in the direction of a different relationship 
between OSD and the services. DOPMA itself provides new terrain upon 
which future bargaining on personnel matters will take place. Deserving of 
special scrutiny in this regard is the pattern of the bill with respect to the 
discretionary authority lodged in the Secretary of Defense and the service 
Secretaries. DOPMA is a compromise between the broad discretionary 
authority exercised by the Secretaries of the Army and Air Force under 
current law and the much more restrictive provisions of Navy and Marine 
Corps law.*? In a limited number of areas DOPMA gives authority to the 
Secretary of Defense to prescribe regulations which will govern practice in 
all four services.°* On a great number of other matters, discretion is dele- 
gated to the Secretaries of the military departments.” 





90. Memo for Secretaries of Military Departments; Chairman, JCS; Assistant Secre- 
taries of Defense (Comptroller, M&RA, Systems Analysis) of 9 August 1972, 
Subject: Officer Personnel Management. 

91. For example, the naval service retains the limited-duty officer category—a continua- 
tion from the Officer Personnel Act of 1947—not employed by the other services. 

92. See e.g., accompanying text at note 28. 

93. Matters so vested in the Secretary of Defense include authority to set the total 
strength in officers on active duty—absent statutory control by Congress (proposed 
section 451(b))—authority to prescribe regulations governing constructive credit 
for Regular officers (proposed section 544), and promotion of physicians and 
dentists (proposed section 639). 

94. Some of these matters include the numbers of members of a service on active duty 
in various categories (proposed section 451(b) ), qualifications for original appoint- 
ment above those incorporated in the statutes (proposed section 543), instruc- 
tions to selection boards beyond those prescribed in the statutes (proposed 
section 615), minimum time in grade for eligibility for promotion beyond that 
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In areas where the law gives the Secretary of Defense authority to set 
policy, he will have the option of imposing a decision if consensus is lacking. 
As is evident from the large number of matters left to the individual service 
Secretaries, the Secretary of Defense will not have such capability in many 
areas, Finally, there is an intermediate category in which the locus of au- 
thority is ambiguous. The “Speaker letter” accompanying DOPMA notes 
that common promotion timing and opportunity is contemplated, although 
it is not proposed that this be written into law. Specific figures which are 
anticipated are noted in the letter. The degree to which the services will be 
permitted to get out of step with each other will, no doubt, be a matter of 
intense and constant bargaining. 

From the foregoing, one must conclude that DOPMA does not necessarily 
effect a radical shift in authority over personnel matters to the Office of the 
Secretary of Defense. From the standpoint of illuminating the conflicting 
viewpoints on various issues for the Secretary of Defense himself, this may 
not be a negative result.*° For those who believe that civilian control depends 
to some degree on service competition, DOPMA will not necessarily produce 
a dramatic change. From the standpoint of rationality, however, the develop- 
ment of a degree of commonality in the law is a considerable improvement. 
Whether DOPMA will be followed by further efforts toward unifying the 
services in future years is of course another matter with various possible 
consequences. The optimal organization for defense appears to require a 
delicate balance between central control and service competition. Central- 
ization of the function of monitoring officer inventory and requirements, 
as proposed by OMB,°° may be advantageous to the Secretary of Defense 
and the White House in overcoming the stalemate which has plagued legis- 
lative initiatives by the executive. For political authorities, however, a 
perpetual problem is the need to have choices clearly illuminated. From 
this perspective there may be an advantage in retaining a looser, collegial 





set in the bill (proposed section 619(a)), determination—within certain guide- 
lines prescribed in the bill—of grade and position on the active-duty list (pro- 
posed section 620(c)), establishment of competitive categories not set forth in 
the bill (proposed section 621(e)), promotion of 0-ls (proposed section 624(a) ), 
delay of promotion (proposed section 624(e)), discharge of Regular officers with 
less than five years (proposed section 629), selective continuation (proposed 
section 635), discharge upon loss of professional qualifications (proposed section 
640), and certain procedures under proposed chapter 60 concerning administrative 
discharge of officers. 

95. Regarding the importance—for Presidential influence—of conflict and competition 
within the executive branch, see, CRONIN, supra note 76 at 575, 578, 624. 

96. Supra note 46. Regarding the importance of control over information in the rela- 
tions between OMB and the departments, see Davis and Ripley, “The Bureau 
of the Budget and Executive Branch Agencies” 29 JourRNAL oF Poxitics 749 
(1967) at 768. 
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decision-making process based on horizontal bargaining and service com- 
petition.” The degree to which it is possible to achieve this without under- 
mining the role of the politicians depends on the ability of Congress as well 
as the President to intervene in the policy-making process. 
4. The History of Officer Manpower Law—Its Lessons for the Future 

Over the years, various suggestions have been made for improving the 
ability of Congress to integrate programs and set basic policy guidelines for 
administrators to follow. Improved committee staffing, joint committees, and 
a congressional OMB for clearance of executive proposals are some of the 
perennial suggestions.®* In the context of the development of officer-personnel 
legislation, certain specific suggestions may be made. Although Congress 
generally cannot and should not become embroiled in matters of day-to-day 
administration, it must retain at least some monitoring capability. It is 
submitted that the practice of authorizing broad suspension of the personnel 
law has cut Congress off from its monitoring role. The law as enacted is 
suspended, but by administrative interpretation, it grows and takes on a life 
of its own. Soon it becomes so complex and interdependent that adjustment 
is difficult without total reform, and total reform is difficult because of the 
large number of matters upon which consensus must be reached. In this 
regard, it is suggested that the suspension authority in DOPMA could be 
limited in such a way as to require a new declaration of emergency by 
Congress or the President after the expiration of one year. It might even be 
possible to stipulate that suspensions by executive order must lie before the 
Congress for a period of time before becoming effective, during which time 
Congress would have the option of rejecting the suspension. The practice 
of requiring constant review would end a situation where the clear need for 
flexibility by the services in time of emergency is transformed into a cir- 
cumvention of legislative authority.®° 

Also related to Congressional input is the need to supplement the initiative 
of the executive branch in legislation. Without denying the obvious advan- 
tages of executive contribution to the process in terms of expertise and staff 
capability, Congress cannot afford to wait fifteen years because the executive 
branch is unable to develop consensus. The responsibility on this matter 
lies as much with Congress as with the executive. What is needed is an 
increased dialogue. If an executive initiative collapses before it reaches 
“the Hill,” congressional reaction should not be mere makeshift and interim 
patchwork remedies. Congress should propose its own alternative,’ so that 





97. HUNTINGTON, supra note 52 at 157-58. 

98. Cf. Battey, supra note 71, at 104-05, 107. See Act of July 12, 1974, Pub. L. 
93-344, 88 Stat. 297. See also KotopzieJ, supra note 65, at 532. 

99. Congress has already expressed some concern regarding executive authority based 
on national emergency. By S. Res. 9, 93d Cong., Ist Sess. (1973) a committee to 
study national emergency legislation was established. See also S. 3957, 93d 
Cong., 2d Sess. (1974), which passed the Senate on October 7, 1974. 

100. By Act of Nov. 16, 1973, Pub. L. 93-155, Title VII, 87 Stat. 609, Congress estab- 
lished a Defense Manpower Commission to study defense manpower issues, includ- 
ing those contained in DOPMA. 
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the executive has incentive to mobilize consensus. A congressional alterna- 
tive need not be a detailed bill, but it might well present guidelines for a 
bill, much along the lines of the report which the Secretary of Defense 
submitted to Congress outlining the principles which were later incorporated 
in DOPMA. 

While enhancement of the political role in the policy process necessitates 
reappraisal of the organization of executive branch and Congress, it requires 
also wider and earlier public debate. This would be facilitated by a con- 
tinuing executive-congressional dialogue. The great difficulty in improving 
the public contribution to the policy-making process lies in the fact pointed 
out by Huntington with respect to strategic programs—that knowledge, 
discussion, and contribution to the making of decisions depends on the 
“revelation of conflicting views within the executive branch before the 
Administration makes its decision.”"°' The tendency to hide conflict from 
public view is an obstacle. Yet there would be advantages to earlier public 
debate, even for the executive: 

It would broaden the cement supporting the policy which is finally adopted. It would 

remove the need and the opportunity for dissident executive groups to appeal their 


cases to the public after decision. It would minimize post-decision debate and lessen 
doubt about the finality of presidential action.’” 


As Huntington remarks, “the sense of purpose which the critics have found 
lacking in the policy-making process, if it is to be developed at all, can only 
be developed from society at large. . . . It cannot be decreed from on 
high.”*® Finally, and not least important, the broadening of the debate 
might actually strengthen the integrating capability of the President. The 
interest evoked might compel resolution in the White House. 


C. The Democratic Balance 


Ultimately, the suggestions for enhancement of the role of the politician 
set forth in the foregoing pages lead to a more general conclusion—the 
need for a new democratic balance. The practical men who designed our 
government understood that “[i]t is vain to say that enlightened statesmen 
will be able to adjust . . . clashing interests, and render them all subservient 
to the public good. Enlightened statesmen will not always be at the helm.”?™ 
So they devised a system of checks and balances on the principle that 
“Ca]mbition must be made to counteract ambition. The interest of the man 
must be connected with the constitutional rights of the place.”!°° The bal- 
ance of 1787 was among institutions. In a technological age there must be 





101. Huntincton, supra note 52, at 195. 

102. Jd. at 196. 

103. Id. 

104. The Federalist No. 10 (Madison) (Modern Library edition) at 57. 
105. Jd. No. 51 (Hamilton or Madison) at 337. 
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added to that a balance among roles—a balance between experts and 
politicians. Once again, organization must be such that rights coincide with 
interest and role. 


The bureaucracy will contniue to play an indespensable role in legislation 
in suggesting alternatives, developing details, and testing abstract assump- 
tions on the daily anvil of administrative experience. To the extent, then, 
that a degree of autonomy is necessary for the performance of routine func- 
tions, the role which bureaucracies play most effectively, to the extent that 
autonomy is necessary to develop the experience and information which 
comes from administrative practice, and to the extent that bureaucratic 
competition illuminates issues for politiacl resolution—experts should be 
provided great leeway. To such an extent they will provide stable administra- 
tion of past decisions, and they will afford politicians information and 
alternatives for cuture decisions. To the extent that bureaucratic competi- 
tion produces stalemate, to the extent that expertise becomes a monopoly of 
information, and to the extent that day-to-day administration becomes 
policy-making capable of reversing the policy assumptions of elected offi- 
cials—political authorities must develop the organizational means to fulfill 
their responsibilities in representative government. 


One of the objectives of this article has been to suggest the means by 
which the political role can be enhanced—development of integrative mech- 
anisms, early and continuing intervention in the policy-making process 
(though not necessarily in the details of administration), a proper mix 
of centralized access to information accompanied by sufficient competition 
to illuminate alternatives, and increased public debate. Yet, for politicians 
too, their “rights” must be judged by their role in a representative govern- 
ment. If Congress cannot organize itself to produce a better weighing of 
national priorities and integration of policies, a mere increase in sniping 
at the executive may only produce a united front in the bureaucracy. In 
that case, the Secretary of Defense and the White House will rarely have 
issues illuminated by conflict. Outvoted by their experts, they will rarely 
have the effective power to intervene. Politicians, like administrators may 
be judged on the extent to which they enhance the role of their opposite 
numbers. A process involving wide public debate can help create the kind 
of consensus which leads to long-term stability in administration. On the 
other hand, narrowly based decisions, dependent solely on nonofficial and 
subrosa alliances between congressional committees and administrators, at- 
tenuate the political role further, cutting out the high-level political decision- 
makers in the executive branch and diminishing the capacity of Congress 
to integrate particular programs with national policy. 


The evolution of military personnel law illustrates some of both the 
strengths and the weaknesses of current national policy-making. In spite 
of alternating congressional enthusiasm and indifference, administrators 
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have been able to shape an intricate body of law to meet the needs of a 
force which has changed radically from the one envisioned twenty-five years 
ago at the time the controlling legislation was enacted. 


Those who uniformly find fault with bureaucracy have no conception 
of its creativity and the perseverance involved in taking a horse and bugg7 
and fitting it to run moderately well on a superhighway. This has been 
done, for the most part, with a healthy respect for the spirit of the law. 
Nevertheless, the disinclination of the elected representatives to retain the 
capability of oversight, and the legislative stalemate resulting from a lack 
of congressional and Presidential ability to overcome or counterbalance 
lack of consensus in the executive branch have attenuated the crucial polit- 
ical input to the policy process. The resulting current furor over “grade 
creep” is as much symptom as disease. 


The proposed legislation entitled the Defense Officer Personnel Manage- 
ment Act could be an important turning point in the evolution of the per- 
sonnel laws. It not only provides an opportunity for Congress and the public 
to reassert their roles in the process, but it is a step toward policy resolution 
by horizontal bargaining within the Department of Defense which could pro- 
duce a new equilibrium in defense policy-making. Of the many issues raised 
by DOPMA, the nature of this new equilibrium is the most important. It 
would be a missed opportunity if this issue were not considered along with 
the many detailed problems of the bill—problems which, for all their com- 
plexity, are more easily analyzed and confronted than the problem of the 
proper balance in Government. 


APPENvia 


SUMMARY OF THE AcT AND ANALYSIS OF ITS IMPACT ON THE 
CurreENT STATUTORY FRAMEWORK 


In the letter from the Acting General Counsel, Department of Defense, 
to the Speaker of the House of Representatives which accompanied the 
Defense Officer Personnel Management Act (hereinafter DOPMA or H.R. 
12405), the general purposes of the bill are stated as follows: 


. . . to revise the laws which govern the management of commissioned officers serving 
on active duty in the Army, Navy, Air Force, and Marine Corps below the grade of 
brigadier general or rear admiral to: (1) establish new permanent statutory limita- 
tions on the numbers of these officers who may serve in certain grades; (2) provide 
common provisions of law for the appointment of Regular officers and for the active 
duty service of reserve officers; (3) provide uniform provisions of law for their 
promotion, eliminating the existing temporary promotion systems; (4) establish com- 
mon, uniform provisions of law governing their tenure and mandatory separation or 
retirement, for reasons other than physical disability. 
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The “Speaker letter” went on to note that the objectives of the officer- 
personnel-management system embodied in the bill are not greatly different 
from those of the Officer Personnel Act of 1947 and the Officer Grade 
Limitation Act of 1954. The objectives set forth are: 


First, to allow the services to meet requirements for officers in the various grades 
at ages conducive to effective performance. 


Second, to provide a career opportunity that will attract and retain the number of 
high caliber officers needed. 


Third, to provide career opportunity re bly consistent among the four services. 











The following is a section-by-section discussion of the bill: 


Section 23% 


Proposed Chapter 30, title 10, United States Code. This new chapter re- 
lates to a matter on which Congress has expressed a great deal of concern 
in recent years—the numbers of officers and their distribution in the various 
grades. 

Proposed section 451 provides that the total strength of an armed force 
is set annually by law. Unless otherwise provided by law, however, the 
Secretary of Defense may prescribe the total strength in officers on active 
duty in an armed force, and the individual service Secretaries may pre- 
scribe numbers for categories of members of an armed force on active duty. 

In section 452, a table sets forth the maximum number of officers who 
may serve in grades 0-4 (major, lieutenant commander) to 0-6 (colonel, 





106. The first section of the bill simply states the name of the Act. Title 10 of the 
United States Code is divided into a separate subtitle for each of the services, 
and one general subtitle which contains provisions affecting all the services. The 
second section of H.R. 12405 amends this general subtitle, Subtitle A. Since the 
intention of the new law is to bring unity to the personnel statutes, the essential 
elements of the DOPMA system are to be found in Section 2 of the bill. They 
are embodied in new or amended chapters of Subtitle A as follows: 

Chapter 30—Strength and distribution in grade 

Chapter 33 (amendments) —Original appointments 

Chapter 36—Promotion, separation, retirement of officers on the active-duty list 
—second lieutenants or ensigns (Navy) to colonels or captains (Navy) 
Chapter 60—Separation of Regular officers 
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captain) on active duty.’*’ The figure for each grade increases (at a de- 
clining rate) as the number of officers on active duty increases. Certain 
categories of officers on active duty are not counted, such as mobilized 
Reserves, medical and dental officers, warrant officers, and retired officers 
on active duty. At least once each fiscal year, the Secretary concerned must 
compute the number of officers he is authorized under the table. He may 
delay the computation up to one year if the number of accountable officers 
on active duty is reduced by more than 7% in any one-year period. This 
delay authority is designed as a buffer to avoid a deletorious impact from 
sharp drops in strength. During war or national emergency duly declared, 
the President may suspend operation of any provision of section 452. 

The importance of the number derived from the table in section 452 is 
that it serves as a ceiling on the so-called prescribed number which each 
service Secretary must set for each grade from 0-4 through 0-6 under 
section 453. The actual number of officers in a grade may not exceed the 





107. Total number of commissioned officers, excluding officers specified in subsection 
(d), on active duty: 


Colonel or Lieutenant Major or 
captain colonel or lieutenant 

Total (Navy) commander commander 
Army 70,000 3,821 9,530 13,396 
75,000 4,016 9,884 14,242 
80,000 4,211 10,240 15,065 
85,000 4,397 10,585 15,911 
90,000 4,593 10,941 16,756 
95,000 4,807 11,433 17,329 
100,000 5,021 11,915 17,925 
Navy 45,000 2,680 6,211 9,738 
48,000 2,814 6,423 10,229 
51,000 2,949 6,635 10,721 
54,000 3,084 6,847 11,212 
57,000 3,218 7,059 11,704 
60,000 3,354 7,270 12,195 
63,000 3,430 7,508 12,642 
66,000 3,527 7,736 13,105 
Marine Corps 12,500 644 1,480 2,743 
15,000 655 1,562 2,943 
17,500 667 1,644 3,142 
20,000 697 1,760 3,371 
22,500 726 1,874 3,600 
25,000 755 1,988 3,828 
27,500 784 2,102 4,056 
Air Force 85,000 4,543 11,174 16,517 
90,000 4,749 11,591 17,321 
95,000 4,955 12,009 18,126 
100,000 5,162 12,427 18,930 
105,000 5,368 12,844 19,735 
110,000 5,574 13,262 20,539 
115,000 5,746 13,575 21,186 
120,000 13,929 21,893 


5,930 
{The above table is presented as revised in DoD legislative proposal 94-5, pre- 
pared for reintroduction in the 94th Congress. The revisions reflect the inadvertent 
exclusion from the table in H.R. 12405 of certain reservists and those on active 
duty with the Selective Service System.] 
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prescribed number (with minor exceptions). Vacancies exist when the actual 
number of officers falls below the prescribed number, and promotions must 
be made to fill these vacancies. 

The first point to note in analyzing the new Chapter 30, as outlined 
above, is that the grade table only covers grades 0-4 through 0-6. In 
his report to Congress on officer grade limitations, the Secretary of Defense 
explained the decision to limit the coverage of the table in the following 
manner: 


. .. it is concluded that the existing statutory limitations on the number of active duty 
flag officers provide the minimum numbers necessary at this time to meet total Defense 
requirements. . . . The Officer Grade Limitation Act did not establish statutory con- 
trols on the numbers of officers in the grades below major. The absence of legislative 
limitations in these grades recognized the need for maximum management flexibility 
in this portion of the active officer force. . . . When expanding, the Services are 
inevitably confronted with an immediate need for many officers in lower grades for 
initial commitment. This can result in a temporary imbalance of the grade structure 
as the needed personnel are acquired. There is a real need for flexibility to meet 
these unpredictable situations. . . 2” 


The lack of a ceiling on grades 0-1 to 0-3 is consistent also, with current 
law. As to the middle-level (field grade) officers, the structure of the grade 
tables set out in section 452 and the impact of Chapter 30 on existing law 
are reflected in the deficiencies in current law which the Secretary of 
Defense noted in his report to Congress. These deficiencies were fourfold: 
(1) The Officer Grade Limitation Act of 1954 established lower limita- 
tions in the grades of colonel and lieutenant colonel for the Air Force than 
for the Army and Navy,’°® thus producing inconsistent career opportunities 
among the services. The lower ceilings reflected the fact that, in 1954, the 
Air Force had a young officer corps. The object was to prevent too many of 
these younger people from progressing too quickly to the senior grades. 
After 1959, Congress temporarily suspended the OGLA limits six times. 
The most recent suspension was enacted in August 1974. The figures in 
the DOPMA grade table would bring the services back into balance.''® 
(2) Under current law, Reserves who are involuntarily recalled to active 
duty, as in a case of national emergency, are counted toward authorized 
strengths."*? Under new section 452(d), such mobilized Reserves are ex- 
cluded from grade-table accountability for 24 months after the first member 
or unit of an armed force enters on active duty due to involuntary recall. 
The clock runs separately for each armed service. The problem with current 
law, in the opinion of the Secretary of Defense, is that, because of inevitable 





108. Department of Defense Report on Officer Grade Limitations (May 1973) at 50-51 
(hereinafter cited as Report on OGL]. Serious criticism of DOPMA’s failure to 
deal with general and flag officer strengths has been raised in Congress. See 
120° Conc. Rec. S 6256 (daily ed. April 24, 1974) (remarks by Senator Stennis). 

109. 10 U.S.C. §§ 8202 (Air Force), 3202 (Army), and 5442 (Navy line). 

110. Report on OGL at 31-32. 

1ll. Supra note 109. 
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disproportion in the grade structure of the Reserves, the OGLA limits force 
the services to call back units without some of their field-grade leadership. 
The disproportion in the inactive Reserves is caused by the fact that most 
Reserves serve on active duty through grade 0-2, and there are heavy losses 
from the Reserves at the end of the usual six-year total obligation. The 
consequence is that there are (relative to the active-duty force) few Reserve 
officers on inactive duty in grades below major (lieutenant commander) .’** 
The difficulty could be resolved by simply increasing the OGLA limits at 
field-grade levels, but this approach would provide authority, in periods 
when there is no mobilization, to overweight the field grades. Thus the 
solution proposed in DOPMA is to exclude mobilized Reserves for two 
years. The Secretary of Defense stated that, “This period should be of 
sufficient duration to either resolve the situation precipitating the recall, 
adjust the personnel inventory, or seek Congressiona! modification of grade 
limitations.”*** 

(3) The current law lacks uniformity among the services as to grade 
control. The Navy statutes are unique in that OGLA applies only to un- 
restricted line officers (currently about 66% of the total officer corps of 
the Navy).’'* The Navy staff corps and restricted line are linked to the 
unrestricted line by the so-called “running-mate” and “line-fraction” sys- 
tem."*® The link exists for purposes of promotion timing and opportunity, 
which has an indirect control over numbers; but even this indirect control 
has been vitiated by Presidential suspension of the line-fraction provision 
of law. On the other hand, for the grades involved, and with the exception 
of dentists and physicians, the grade limitations for the Army, Air Force, 
and Marine Corps provide ceilings for the entire officer corps.'’* The new 
grade tables would extend this coverage to the Navy, and as will be discussed 
below, the DOPMA promotion system does away with the Navy’s “running- 
mate/line-fraction” system for active-duty officers. 

(4) There are inconsistencies among the services as to whether certain 
special categories of officers are accountable under the grade ceilings. Such 
inconsistencies exist as to Reserve program administrators on active duty, 
professors at the various service academies, women officers, and others.’ 
These differences among the services are believed to be without justification, 
and new section 452 of title 10 would set forth a uniform policy.’"® 

Of course, central to the entire DOPMA, and presumably of critical con- 
cern to Congress, are the actual figures for grade ceilings which appear in 





112. Report on OGL at 35. 

113. Report on OGL at 39. 

114. Supra note 109. 

115. 10 U.S.C. § 5762 and ch. 541, title 10, United States Code. 
116. Report on OGL at 3940 and supra note 109. 

117. 10 U.S.C. §§ 5446, 3202, 8202. 

118. Cf. Report on OGL at 42. 
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the proposed table. The question which all concerned must face is that of 
how many people should be authorized in each of the officer grades. This is 
perhaps the one issue in a complex area of law which politicians and the 
press can easily present to the public. In 1945, Marine colonels and Navy 
captains made up 1.3% of the total officer corps. The figure was 4.8% in 
1940, and from 3.5% to 6% in each year since 1945. The Secretary of 
Defense put the military’s position as follows: 

There are three reasons why the percentage of senior officers is higher today than 

three decades ago. 

—First, the organization for Defense has changed. 

—Second, the functions performed by Defense have grown more complex. 

—Third, there was no need during World War II to be concerned with the career 

opportunity for officers. . . . [A] return to the grade distributions at World War II 

or its immediate aftermath would not, in fact, enable Defense to meet its requirements 


for senior officers nor to provide the career attractiveness necessary to maintain an 
effective career officer force in a draft-free environment.’” 


The first point necessary for an understanding of the grade table is that 
numbers authorized in various grades must be considered in relation to the 
total officer-management system. That is, whatever numbers are considered 
desirable, they cannot be achieved with the kind of officer quality desired 
unless enough officers want to join and remain with the services, and unless 
provisions for forced attrition are such that promotion opportunities will be 
attractive and sufficient youth will be maintained to sustain the vigor of 
the officer corps.’*° In this way, the grade table is related, not only to the 
promotion and retirement provisions of DOPMA, but to an array of separate 
legislative proposals for reform of retired-pay laws, incentive pay, and 
so on.?*? 

When the proposed grade table is compared with the ceilings authorized 
under current law, the following conclusions emerge: When officers in all 
services are added together to obtain a composite Department of Defense 
figure, the number of colonels and Navy captains at all strengths, is lower 
in the new table. The same is true for lieutenant colonels, except that 
there is a slight increase at levels where total officer-corps strength is low 
when compared with current strength limitations. There is an increase for 
majors and Navy lieutenant commanders at all strength levels.’** The 
Secretary of Defense’s report to Congress provided justification for the 
departures from existing ceilings. It argued that the current OGLA limits 
are defective in that three of the services had 0-4 and 0-5 limitations 
which increased in direct proportion to increases in total authorized strength 





119. Report on OGL at 87-91. 

120. Report on OGL at 54-55. 

121. “Uniform Services Retirement Modernization Act” H.R. 12505, 93d Cong., 2d Sess. 
(1974). “Uniform Services Special Pay Act” H.R. 2644, 93d Cong., 2d Sess. 
(1973). 

122. Report on OGL at 75. 
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of the officer corps. This was in conflict with the need to maintain consist- 
ency of promotion opportunity. During periods of rising strengths, exces- 
sively large promotion opportunity was possible, and during periods of 
falling strength one service had to institute promotion moratoriums. The 
increase in 0—4 authorizations would also compensate for reductions in the 
higher grades.'** 

The foregoing argument is cast primarily in terms of career flow.'** Yet 
surely Congress will be interested in and will press the Department of 
Defense for justification of its figures based on requirements. Before the 
dust has settled, DoD will more than likely be asked to justify the relative 
numbers in grade which it is suggesting in terms of the needs of the serv- 
ices for various levels of experience, competence, and age—as well as in 
terms of career opportunity.’** As already indicated, some effort was made 
in the report to Congress to justify increases in higher grades as compared 
to World War II percentages. Presumably more detail along these lines is 
what will have to be forthcoming. 

Proposed amendments to Chapter 33, title 10, United States Code— 
Original appointments. 

Proposed new section 542 of title 10 provides for a general appointment 
authority to Regular officer grades 0-1 to 0-6 by the President, by and 
with the advice and consent of the Senate. Section 543 sets forth certain 
basic qualifications for appointment such as age, citizenship, etc. In addi- 
tion, the various appointment sections now in the individual service subtitles 
to title 10 would remain for officers in categories where special qualifica- 
tions must be spelled out—as for lawyers—and to make clear the authority 
for the existence of staff corps and other separate categories of officers. 
New section 545 would allow temporary appointments in time of war or 
national emergency in grades 0-1 and 0-6. These appointments would be 
made by the President alone, from among persons not already commissioned. 
This section is the one exception to a general policy in the bill of abolishing 
the now extensive and complex system of temporary appointments and 
prometions in the grades concerned.'** Although temporary appointments 
will be permitted during war or national emergency, the individuals so ap- 
pointed will be promoted within the ordinary system (set forth in the 





123. Report on OGL at 75. 
124. Elsewhere in the Report to Congress, it is stated that the proposed grade table is 
premised on certain times of promotion and promotion opportunity: 


To 0-4 10-11 Years of service 80% opportunity 
To 0-5 16-17 70% 
To 0-6 22-23 50% 


(Report on OGL at 65, 66). 

125. See 120 Conc. Rec. $6255 (daily ed. April 24, 1974) (remarks by Senator 
Proxmire). 

126, See accompanying text at note 133. [DoD legislative proposal 94-5, prepared for 
reintroduction of DOPMA in the 94th Congress, renumbers the proposed section 
governing temporary appointments as 10 U.S.C. § 605]. 
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proposed chapter 36). Today, an officer with a temporary wartime-authority 
promotion may be reverted to his permanent officer grade.’*? Under the 
new provision, temporary appointments may only be made from those not 
already holding officer appointments, and when the emergency is over, the 
appointment terminates. These limitations are consistent with the policy of 
DOPMA that, for the most part, expansion in time of emergency will be 
effectuated through mobilization of the Reserves, not through creation of 
temporary positions.'** 

Proposed section 544 sets forth the new provisions on constructive service 
—the credit which certain professional and other officers receive for pur- 
poses of entry grade and promotion. The section gives the Secretary of 
Defense authority to prescribe regulations to govern the granting of service 
credit by the service Secretaries.’*® New section 544 will introduce uniformity 
where previously service differences existed (e.g. as to the amount of credit 
that could be granted to judge advocates). The most significant impact, how- 
ever, of the proposed section would be that credit would no longer count in 
the Navy and Marine Corps for purposes of involuntary retirement. This is 
the current law for Army and Air Force, but not for the Navy and Marine 
Corps.’*° 

Proposed Chapter 36, title 10, United States Code—Promotion, Separa- 
tion, Retirement of Officers on the Active Duty List—Second Lieutenants or 
Ensigns (Navy) to Colonels or Captains (Navy). 

In the 19th century, promotions in the armed services were a function 
of attrition due to death and disability. The consequence of this lack of 
forced attrition was an aging officer corps and stagnation of promotions. 
As early as 1916, Congress authorized the Navy to utilize a promotion-board 
process whereby officers not promoted would be separated. Yet, it was not 
until the OPA of 1947 that the system was perfected and extended to the 
other branches. Even so, certain basic differences among the services were 
retained.'** DOPMA obliterates these differences with minor exceptions. 





127. Cf., e.g., 10 U.S.C. § 5787. 

128. See accompanying text at note 38. 

129. One year of credit is to be granted for each year of postgraduate education 
normally required in officer categories requiring such education for appointment. 
Certain other provisions are made for the health professions, for internship, and 
for special experience. Credit counts for entry grade, entry position on the active- 
duty (promotion) list, seniority in grade, and time in grade for promotion eligi- 
bility. It does not count for pay, for retirement, or for separation. Special provi- 
sions appear for physicians and dentists so that credit counts for active-duty pay, 
and as a compensation base for retired pay, but not as a multiplier for years of 
service in calculating total retirement compensation. 

130. Memorandum for DoD Officer Personnel Management Study Group Members from 
General Leo E. Benade, Deputy Assistant Secretary of Defense (29 May 1973) ; 
see 10 U.S.C. §§ 6387, 6388, 3927, 8927. 

131. “Report to the Secretary of Defense by the DoD Officer Personnel Management 
Study Group” (May, i973) at 8-9 [hereinafter cited as “Report to SecDef”)]. 
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The mechanics of the DOPMA promotion system are modeled in part on 
elements of OPA, especially the Navy provisions. In other parts, DOPMA 
contains innovations. 

The basics of the system will be familiar to those in the military, but can 
be outlined briefly for the layman as follows: Officers on active duty in 
each armed force are arranged in order of seniority on an active-duty list. 
Selection boards are convened periodically to consider officers in grades 
from 0-2 to 0-5 to fill vacancies that occur in the next higher grade. The 
service Secretaries establish so-called promotion zones in each grade among 
officers who have never before failed for promotion to the next grade. The 
function of the zone is to provide a target group who will be considered to 
have failed if they are not selected for promotion by the board. Attrition 
provisions then force the retirement of officers under certain conditions who 
have two such failures for selection. Officers below the target group in 
seniority are considered by the board, but they do not accrue a legal failure 
for purposes of forced retirement if they are not selected.’* 

Under DOPMA, all appointments in the grades concerned (0-1 to 0-6) 
will be permanent. This creates a major innovatien. The OPA of 1947 
provided temporary promotion authority which would become operative 
whenever Reserve officers are on active duty (in the case of the Navy)*** 
or whenever the number of Regular officers authorized is greater than the 
actual number (in the case of the Army and Air Force).*** In the case of 
the Navy an officer undergoes only one selection to each grade. Initially 
he has a temporary promotion, and when a vacancy occurs in the number 
of permanent officers, his promotion becomes permanent.'** In the Army 
and the Air Force an officer comes before two selection boards—one at the 
time of his temporary promotion, and one for his permanent promotion.'*° 
In doing away with the dual promviion system, DOPMA has several conse- 
quences: Not only will there be one selection instead of two to each grade 
in the Army and Air Force, but reference will be had to one, instead of 
two, grade limitation sections—the grade tables already discussed. Also, 
the statutes governing temporary promotions for Army and Air Force 
provide the service Secretaries with broad discretion as to the mechanics. 
DOPMA will change this by specifying most of the details of the promotion 
system in law. However, as will be discussed, sufficient flexibility will be 
retained so that personnel managers will be able to continue to fulfill most 
current objectives.'*? 

With the exception of certain Reserve officers, as those mobilized in an 
emergency, warrant officers, and retired officers, proposed section 620 pro- 
vides that all officers serving on active duty will be carried on a single active 
132. Cf. 10 U.S.C. § 5776. 

133. 10 U.S.C. § 5778. 

134. 10 U.S.C. § 3442. 

135. 10 U.S.C. § 5780. 

136. Report to SecDef at 19. 

137. See accompanying text at notes 149 and 150. 
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duty list in order of seniority, for purposes of promotion. In Navy statutes, 
current section 5504, title 10, United States Code, provides separate so-called 
lineal lists for the line of the Navy and for each staff corps. Promotion 
timing in each staff corps is governed by that of the line. The staff corps 
officer has a “running-mate” assigned to him from among his line con- 
temporaries, and he moves up the lineal list, becoming eligible for promo- 
tion and moving into the promotion zone as his line running mate does so.*** 
As a practical matter, the integrated lineal list should not alter results very 
much, since staff corps officers will continue to move up the list with their 
line contemporaries. There is one area in which the existence of a single 
active-duty list may have a very important impact on the Navy system. 
That is in the area of promotion of women. Current law provides a separate 
system of competition, selection, and promotion of women officers in the 
Navy and Marine Corps.**® By repealing the relevant sections, including 
women on the active-duty list, and subjecting all officers to the same promo- 
tion scheme under DOPMA, a major change may be effected in the Navy’s 
treatment of women.’*° 

DOPMA’s proposed section 621 establishes competitive categories for 
each of the services. Each of these categories is composed of officers who 
compete with one another for promotion (e.g. chaplains, lawyers, etc.). By 
operation of proposed section 612, each selection board is, when possible, 
to include at least one officer of the competitive category whose officers 
are under consideration by the board. For the Navy, however, current law 
is preserved to the extent that, in the case of certain officer communities— 





138. 10 U.S.C. §5773 and supra note 115. 

139. 10 U.S.C. §§ 5704, 5771, 5787b. 

140. The statement was made, however, at the first round of hearings on DOPMA 
that the bill could be interpreted to permit the Secretary of a military department 
to continue present managemnt policies for women officers. Presumably the state- 
ment referred to the possibility of interpreting proposed section 621 to permit a 
service Secretary to establish a separate competitive category for women for pro- 
motion purposes. Hearings on H.R. 12405 Before Subcomm. No. 4 of the House 
Armed Services Committee (July, 1974). (Not published at date article com- 
pleted.) It is important to note that while DOPMA would delete distinctions 
based on sex in the statutory procedures governing promotions and retirements, 
the services have agreed to seek to retain in law the provisions (10 U.S.C. 
§§ 6015, 8549) which prohibit the assignment of women to vessels of the Navy, 
except hospital ships and transports, and aircraft engaged in combat missions. 
ASD (M&RA) memo for DOPMS Group Members of 7 Nov. 1973. At the present 
time, such prohibition as exists upon placing women in combat roles other than 
those included in 10 U.S.C. §§ 6015 and 8549 is a matter not of statute, but of 
service policy. Cf. Schlesinger v. Ballard, 43 U.S.L.W. 4158 (U.S. Jan. 15, 1975). 
This was a case dealing with the “reverse discrimination” claim of a male officer. 
Since the opinion states that no challenge had been made to the differing career 
patterns for men and women within the Navy, it is possible to infer that the 
majority of the Court found the differences unobjectionable. 
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except where qualified officers are not available to sit on a board—officers 
on a selection board must be from the same competitive category as that 
of the officers being considered by that board for promotion.’** 

The construction of the promotion zone is a crucial step in the promotion 
process. Proposed section 622(c) states that the number of officers in the 
promotion zone is to be a function of estimated vacancies in the next higher 
grade over the next five years, as well as the number of officers who must be 
placed in the zone over those years to maintain consistency in promotion 
opportunity from year to year. Every year, for purposes of determining the 
size of the zone which will serve as the basis for that year’s selection boards, 
the planners will undertake a five-year projection of vacancies. (It will be 
recalled that vacancies occur to the extent that actual numbers fall below 
the number prescribed for the grade within the ceiling set by the grade 
table.)'*? The number of officers to be placed in the zone each year will be 
some fraction (based on the promotion opportunity which is thought desir- 
able) of all eligible officers. The total number of officers who will be eligible 
for consideration for promotion will be a function of the eligibility criteria 
established by proposed section 619. That section sets a minimum time that 
must be spent in a given grade before promotion to the next grade. The 
Secretary of the service concerned can set a higher mandatory time-in-grade 
requirement if he so desires.*** 





141. Cf., 10 U.S.C. § 5702. 

142. See accompanying text at notes 107-108. 

143. Although the exact mechanics of setting up the promotion zone may vary, the pro- 
motion planner will go through an exercise approximately as follows: Based on 
estimates of anticipated losses over the next five years, one arrives at an estimate 
of anticipated vacancies. With a knowledge of the number of officers who will 
become eligible for consideration for promotion, the planner can focus on the 
fraction of the total number which he wishes to place in the zone. This number 
in the zone will in turn depend on the promotion opportunity which is believed 
acceptable, from the standpoint of maintaining quality in the officer corps on the 
hand and maintaining sufficient career—attractiveness on the other. For example, 
assume that there is a 50% promotion opportunity to grade 0-6. If there are going 
to be 500 vacancies in the grade of colonel in one of the services over the next 
five years, the planner, therefore, will plan to move 1000 lieutenant colonels into 
the zone over the five years. He must have at least that number of officers in grade 
0-5 who are eligible for consideration, if he is to provide the targeted opportunity. 
Based on the promotion opportunity deemed appropriate in view of the five-year 
projection, the planner turns to the period for which the selection board is being 
convened. The zone is carved out of the total number of officers in the grade who 
have not previously failed of selection by applying the promotion opportunity 
derived from the five-year projection to the number of vacancies anticipated in the 
ensuing period. Thus, if for the ensuing year there will be 100 vacancies to col- 
onel and there are three hundred eligible officers who have not previously failed 
of selection to colonel, and if the promotion opportunity is 50% (as we. assumed 
above), the zone will consist of the 200 most senior officers who have not pre- 
viously failed of selection. The remaining 100 eligible officers may be considered 
by the board as below-zone eligibles. By operation of proposed section 616, the 
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The DOPMA provisions with respect to eligibility for consideration for 
promotion, promotion opportunity, and structuring of the promotion zone 
have an impact on current law and practice which may be analyzed both 
from the standpoint of its impact on the individual’s career opportunities, 
and that of the flexibility of the management tools available to the services. 

Current practice in all of the services provides broad flexibility to vary 
the flow of officers from lower to higher grades, except in the case of spe- 
cialized officer communities in the Navy whose promotion opportunity is 
tied to the line. For the Army and Air Force, permanent promotions depend 
upon service for a specified number of years of service or years in grade,'** 
but in the temporary system, advancement is dependent only on vacancies 
appearing in the grade limitations. The service Secretaries have been free 
to determine their own requirements for years in grade and total years of 
service required for promotion.**® As for the Navy and Marine Corps, the 
statute which specifies years in grade was suspended by executive order,'** 
and the so-called OPA norms (10 U.S.C. § 5768 sets forth “normal” terms 
of service in grade, and total years of service for promotion to higher grade) 
have long been obsolete and ignored. The “line-fraction” formula in Navy 
law has operated to constrain service managers in regard to the staff corps: 





number of officers who may be selected from below the zone in a given competi- 
tive category may not exceed 15% of the total number the board may select 
overall. 
It will be recalled that, under DOPMA, all officers in a given service appear on 

a single active-duty list. Thus, for example, in the case of the Navy, staff corps 
officers will appear on one list along with line officers in order of seniority. This 
adds a critical complication as far as construction of the promotion zone is con- 
cerned. The officers in each competitive category compete only among themselves 
for promotion and not with officers of other competitive categories. Proposed sec- 
tion 623(b) provides that equality of promotion opportunity is to be maintained 
among competitive categories with exceptions to the extent required by “a con- 
sideration of an estimate of service needs and the number of anticipated losses 
and officers to be placed in the promotion zone during the next five years in each 
competitive category.” Generally speaking, where the overall promotion oppor- 
tunity for a grade is applied to determine the number of officers on the active-duty 
list in all categories who will be in the zone, the promotion opportunity in each 
competitive category will be roughly the same as the overall opportunity. This is 
true since the number of officers in each category in the grade, relative to the total 
number of officers in the category, will tend to be the same in each category. 
To the extent this is not true, since the bottom man in the zone establishes one 
overall zone which includes all competitive categories, the bottom of the zone will 
have to be adjusted to even out the promotion opportunity among the various 
categories. Such adjustment may be particularly necessary when the Secretary 
decides to exercise his authority to grant different promotion opportunities in 
different competitive categories. 

144. 10 U.S.C. §§ 3299, 8299, 3305, 8305. 

145. Report to SecDef at 19. 

146. Exec. Order No. 11437, 3 C.F.R. 754 (Supp. 1966-1970), 10 U.S.C. § 5751. 
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promotion opportunity must be at least as high as the line in the restricted 
line, and equal to the line in the staff corps. The formula contained in 
10 U.S.C. § 5762 (staff corps) states that the ratio of numbers to be selected 
to numbers in the promotion zone in certain staff corps is to be the same 
as the ratio for the comparable board for selection of line officers convened 
in the same year. Although this section, too, has been suspended in most of 
its provisions,'*” service practice has been in large part to grant at least the 
line fraction, and usually more.'** This latter tendency has resulted in a 
certain top heaviness in the staff corps noted above. 

DOPMA, despite the fact that it will produce a radical change in the 
format of the statutes, and despite the novelty of its language from the 
standpoint of Army and Air Force law, will retain intact the managerial 
flexibility inherent in current law. In the first place, although promotions 
are to be based on vacancies, proposed section 453 gives the Secretary of 
the military department concerned the means of affecting the number of 
vacancies by prescribing the number of officers for each grade. Second, 
although proposed section 619 sets forth certain time-in-grade eligibility 
criteria, the wording of the section insures adequate management flexibil- 
ity. It will be noted that the section does not say that officers cannot be 
considered for promotion until they have completed some specified minimum 
time in grade, It provides, rather, that officers are eligible if they will have 
completed the specified service by the end of the period for which the board 
is selecting. Thus the officer may be eligible and may be considered for 
promotion before the stated time in grade has expired, for he is eligible even 
though he completes it after the board convenes.'*® Third, draft section 622 
and 623 provide flexible guidelines for structuring promotion zones. It is 
instructive to compare DOPMA’s language to that appearing in the more 
restrictive (and currently suspended) section of Navy law. Proposed section 
622(c) says that the zone is to be composed: 





147. Supra, note 22. 

148. An exception was recently made in the case of one of the staff corps. (See JAG 
memo JAG:131.6:PLJ:sba Ser. 2342 of 16 March 1973). 

149. Proposed section 619 reads as follows: “An officer on the active-duty list of the 
Army, Navy, Air Force, or Marine Corps (other than a medical or a dental officer) 
may not be considered for promotion to the next higher grade by a selection board 
convened under section 611 of this title unless he will have completed the follow- 
ing minimum period of service in the grade in which he is serving by the end of 
the period which is the basis for determining the number of officers which the 
board is authorized to recommend for promotion. . . .” The following statement 
about the above language was made in the briefing papers for the meeting of the 
Defense Officer Personne! Management Study Group (OSD memo of 28 August 
1973) : “The intent of this section is to ensure that officers satisfy certain minimum 
time in grade criteria prior to promotion to the next higher grade. There is a need 
to draft the section broadly enough to accommodate divergent service practices in 
the areas of selection board timing and scheduling while retaining language 
which is sufficiently clear and specific to guarantee that the intent of the section 
is met.” Compare 10 U.S.C. § 3299(c). 
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from officers eligible for promotion on tie basis of a consideration of (1) the number 
of vacancies estimated for the next higher grade in each of the next five years; and 
(2) the number of officers who will be placed in the promotion zone in those years 
to assure to individuals in succeeding years equality of opportunity for promotion. 


Here, the main constraints (in law) are vacancies and equality of oppor- 
tunity to successive year groups. Vacancies may be varied by varying the 
prescribed number. Promotion opportunity may be varied as long as fluc- 
tuations are not wide from year to year; as long as the opportunity is kept 
roughly constant, the size of the zone may be adjusted along with the num- 
ber of vacancies. This means that the percentage of officers in a grade who 
are vulnerable to forced attrition can be altered to meet changing needs. 
Compare this to the more restrictive language of 10 U.S.C. § 5764 which 
currently governs Navy promotions. That section says that the zone must 
be structured, 
in order best to assure to individuals in succeeding years equality of opportunity for 
promotion. The Secretary shall determine the number in the zone on the basis of a 
consideration of the number of vacancies estimated for the next higher grade in each 
of the next five years, the number of officers who will be eligible for selection in each 
of those years, and the terms of service that those officers will have completed. 


By including the feature of the number of eligible officers (as opposed to 
the DOPMA language concerning “the number of officers who will be placed 
in the promotion zone”) current Navy law links the size of the zone to the 
specific eligibility criteria of time-in-grade, set out in 10 U.S.C. § 5751. 
It is a measure of the restrictiveness of both 10 U.S.C. § 5751 and the 
quoted portion of 10 U.S.C. § 5764 that both were suspended by executive 
order.’®° A fourth aspect of the DOPMA system which provides flexibility to 
the managers is the already-mentioned authority to vary promotion oppor- 
tunity among competitive categories in the same years. This will provide 
the Navy in particular with the authority to even out imbalances in strengths 
in the various staff corps. Deviation from equal opportunity may not, how- 
ever, be arbitrary. The rule is equality, and under draft section 623, devia- 
tion must be based on a five-year projection of the needs, estimated losses, 
and numbers to be placed in the zone for each competitive category. 

It is evident from the foregoing, that DOPMA’s provisions allow for 
managerial flexibility in officer-personnel matters. From the standpoint of 
the career concerns of the individual officer, the following additional points 
may be noted: Although DOPMA does not specify by law the time in 
grade or years of service necessary for promotion, the grade tables are 
premised on certain assumptions concerning promotion points. The assumed 
promotion point to colonel (captain, Navy) is 22 to 23 years—a delay of 
one to two years compared to present practice. Time to lieutenant colonel 





150. Supra, notes 146 and 23. 
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(commander, Navy) is 16 to 17 years. This is a one-to two-year delay 
compared to current Army and Navy practice, but is consistent with current 
Air Force and Marine Corps practice. Time to major (lieutenant com- 
mander, Navy) would be 10 to 11 years, which compares to current prac- 
tice in the same way the DOPMA assumptions compare for lieutenant 
colonel.*** 

The reverse side of the coin of promotion eligibility and opportunity and 
flow into the upper grades is attrition and involuntary retirement. In this 
area DOPMA introduces important innovations. Once again, two competing 
considerations are involved. On the one hand it is important to the individ- 
ual, and necessary to the services if they are to remain attractive as a career, 
that credible career security be sustained. On the other hand, tenure in the 
upper grades slows the opening of vacancies and thus inhibits promotion 
flow, and impinges on the service manager’s ability to adjust to reductions 
in strength.** At the present time, Army and Air Force laws provide 
tenure to 21, 28 and 30 years of commissioned service, respectively, to 
grades of 0-4, 0-5, and 0-6 for Regular officers. The figures are 20, 26, 
and 30 for Navy and Marine Corps. Reserve officers are not given such 
tenure, and may be released from active duty at the discretion of the service 
Secretary.'** The policy group which set the guidelines for DOPMA found 
that current practice is too restrictive for the following reasons: 

The Services, however, have very limited ability to respond to significant strength 

reductions, particularly in the higher grades, without resorting to promotion freezes. 

. . . In addition, . . . [e]stablishing assured tenure to specified years of service re- 

quires that officers twice failed to the next higher grade be retained on active duty 


without regard for their individual capabilities, the availability of suitable assign- 
ments, or the need for reasonable flow in the promotion system.” 


In consequence, the policy of DOPMA is removal from law of absolute 
tenure guarantees. The probationary period for Regular officers is extended 
from three to five years. An officer in the grade 0-1 who is not found quali- 
fied for promotion is to be discharged under draft section 629. Officers in 
grades 0-2 and 0-3 who fai! twice for promotion are to be discharged under 
proposed section 630. Proposed section 631 requires the discharge of twice- 
failed officers serving in the grade of 0—4, unless they are continued on 
active duty by a selection board which the service Secretary is authorized 
to convene for such purposes “when the needs of the service require”. The 
0-4 who is continued may later be selected for promotion, but if he is not 
he is retired upon reaching 20 years of active commissioned service. Pro- 
posed section 632 provides that officers in the grade of 0-5 who fail twice 
for selection stay on active duty until completion of twenty-six years of credi- 
table commissioned service. Officers in grade 0-6 must retire at thirty years, 





151. Report on OGL at 63-64. 

2. See accompanying text at note 54. 

153. 10 U.S.C. 8§ 6376 et seg, 3916, 8416, 3921, 8921, 681; Report to SecDef at 25-26. 
154. Report to SecDef at 26. 
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whether or not they have twice failed. In the case of both the twice-failed 
0-5 and the 0-6, however, the 26 and 30 years, respectively, is not an 
absolute guarantee. Rather, the service Secretary may convene continuation 
boards under proposed section 634 to retire any 0-5 at any time after he 
has twice failed for promotion and any 0-6 with at least four years in grade 
whether or not the latter has twice failed. The boards may be authorized 
to discontinue up to 30 percent of the officers whom they consider. No 
oficer may be considered for continuation more than once in a given 
grade.*** 

It is evident that significant inroads on current tenure guarantees would 
be effected by DOPMA. In view of this fact, it is all the more important 
to realize that DOPMA is predicated on the assumption that the Uniformed 
Services Retirement Modernization Act will become law.’** That bill would 
provide certain compensation for early retirement which is not now available. 
The Department of Defense would find the decreases in tenure implicit in 
DOPMA acceptable only with the enactment of increased benefits for offi- 
cers in grade 0-4 who are not continued to retirement. 

In summary, the new chapter 36 on promotions and retirements would 
maintain a system governed by one body of law for all the services. The 
system would be familiar in outline but with important innovations. The 
system of selection boards, promotion zones, and retirement upon second 
failure which have long been utilized, would be continued. However, with 
a minor exception, temporary promotion authority would be abolished, and 
thus the complicated dual system of promotions terminated. Flexibility 
in controlling promotion opportunity and timing would be retained under 
the new language. Finally, absolute guarantees of tenure would be removed. 

Proposed amendments to Chapter 39, title 10, United States Code—Con- 
cerning the all-Regular force concept. 

The proposed new section 687a of title 10 provides that a Reserve officer 
with eleven years of active commissioned service may not remain on active 
duty as a Reserve. He must either become a Regular officer or go home. The 
rationale for this is that all those who make the military a career should be 
treated the same.'*’ The current practice of allowing career Reserves permits 
an officer to retain the advantages of the dual-compensation statutes upon 
retirement without making the kind of commitment required of Regulars. 
The impact of the new rule would be felt primarily in the Army, and Air 
Force, as the Navy and Marine Corps currently are predominantly all Regu- 
lar above the eleventh year.'®* 





155. The selective continuation provisions of DOPMA were also embodied in H.R. 11113, 
93d Cong., lst Sess., 1973, with the intention that action would be taken to provide 
this authority while further time was taken to consider the remaining portions of 
DOPMA. 

156. Report on OGL at 54. 

157. Report on OGL at 57. 

158. Report to SecDef at 21. 
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Chapter 60, title 10, United States Code—Proposed chapter 60 provides 
a scheme for the administrative discharge of officers whose performance is 
below standard and for other reasons. Although the issues involved in this 
chapter are important and controversial, they have been dealt with else- 
where.'*® For present purposes it is necessary only to distinguish such dis- 
charge procedures from the ordinary operation of the promotion system 
under proposed chapter 36. The mechanisms of chapter 36 operate to control 
the numbers of officers who move into the higher grades. Attrition is a 
necessary function of the pyramidal structure of the officer corps. No matter 
how good the officers in a given grade may be, not all of them can be 
promoted to the next grade. Chapter 60, on the other hand, would operate 
to discharge officers in the minority of cases in which performance has 
fallen so low, or for other reasons performance has become so unacceptable, 
that the officer is no longer desired in the service. The strength and promo- 
tion chapters operate together to set the maximum number of officers that 
will be accepted into higher grades. Chapter 60 would operate to maintain 
minimum standards for performance in any grade. 

Sections 3 and 4—These sections of DOPMA amend the current subtitles 
of title 10 which govern Army, Air Force, and Navy/Marine Corps personnel 
matters. Although these amendments occupy large sections of the bill and 
were complex and time consuming in drafting, they will not be discussed 
here in detail. The reason for this is that for the most part they produce 
no particular innovations. They are designed to repeal and strike out portions 
of law which are superseded by section 2 of the bill and to make the re- 
maining portions of the service subtitles apply only to flag and general 
officers. Although some technical changes in current text were necessary, 
the objective throughout was to maintain the status quo with respect to 
flag and general officer promotions and retirement. Thus, for example, the 
‘dual system of temporary and permanent promotions is retained in these 
grades. 

Sections 5, 6, 7 and 8—These sections of the bill contain minor technical 
amendments to other portions of the United States Code. 

Sections 9 through 26—These sections contain a series of transition and 
savings clauses. The transition sections deal with the necessary steps for 
converting from the existing personnel laws to DOPMA. For example, within 
two years of the effective date of the Act, all officers above the eleventh 





159. Major W.K. Suter, U.S. Army, “Judicial Review of Military Administrative Deci- 
sions”, 6 Houston L. Rev. 55 (1968). N.B. Lynch, “The Administrative Dis- 
charge: Change Needed?” 22 Marine L. Rev. 141 (1970). Honorable Sam J. 
Ervin, Jr., “Military Administrative Discharges”, 10 SAN Dieco L. Rev. 9 (1972). 
C.H. Lunding, “Judicial Review of Military Administrative Discharges”, 83 YALE 
L.J. 33 (1973). Captain J.F. Lane, Jr., “Evidence and the Administrative Dis- 
charge Board”, DA pamphlet 27-100-55, Mitirary Law Review 95 (1972). 
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year must be Regulars. Provision is made for transforming temporary pro- 
motions into permanent ones. Women officers on active duty are saved the 
tenure they had under existing law and various sections provide for their 
integration into the promotion system.’®° 





160. The importance of these provisions to the services and the individuals affected is 
undoubted. Detailed explication, however, will not be attempted in view both of 
space limitations and the desirability of maintaining focus on the development of 
the core of substantive military personnel law. See also “The Officer Personnel 
Newsletter,” Bureau of Naval Personnel, Vol. 18, No. 2, December 1973 at 4. 
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Criminal Trespass On Military Installations: 
Recent Developments In The Law 
Of Entry And Re-Entry 


*Lieutenant Commander Stephen M. Duncan, 


JAGC, USNR-R 


Under what circumstances may commanders of military and 
naval installations exclude civilians from the posts under their 
command? In recent years the authority of military-reservation 
commanders has undergone increasing judicial scrutiny, and 
a redefinition and narrowing of what was formerly a broad 
power has occurred. Lieutenant Commander Duncan examines 
this development, and concludes that post commanders must 
make every effort to avoid any element of arbitrariness from 
their decisions, and that applicable regulations must be drafted 
with precision. He concludes, also, that failure to do so will 
result in further juricial limitation on the power of installation 
commanders to control access. 


EVENTS IN RECENT YEARS, including widespread civilian opposi- 
tion to the use of United States Armed Forces in the conflict in Southeast 
Asia, have triggered a dramatic increase in the number of incidents in which 
civilians have entered, or attempted to enter, military installations—some- 
times to protest against national policies, but often for other and presumably 
lawful purposes. Not surprisingly, however, there has also been a sudden 
increase in the number of criminal trespasses on military reservations 
resulting in an increasing number of convictions and a rapidly developing 
body of law on the right to enter such reservations. This article is an exam- 
ination of those recent developments. 

It has long been argued and generally accepted by the courts in this 
country that persons in command of United States military installations have 
inherent and broad discretionary power to exclude civilians from the posts 
under their command summarily.' This inherent power was codified by 





*Lieutenant Commander Duncan is currently associated with a Denver, Colorado, 
law firm as a trial and appellate attorney. He received his B.S. degree from the U.S. 
Naval Academy in 1963, the M.A. degree from Dartmouth College in 1969, and the 
J.D. degree from the University of Colorado in 1971. He is admitted to practice before 
the United States Supreme Court, the Colorado Supreme Court, the U.S. District 
Court for the District of Colorado, the U.S. Court of Appeals for the Tenth Circuit, 
and the U.S. Court of Military Appeals. 


1. Cafeteria Workers Union v. McElroy, 367 U.S. 886, 893 (1961), and decisions 
cited therein. 
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Congress as early as 1909, when it enacted legislation which revised and 
amended the existing penal laws of the United States.2 By 1948, minor 
changes had been made by Congress in the phraseology of the earlier legisla- 
tion so that the statute today reads as follows: 

Whoever, within the jurisdiction of the United States, goes upon any military, 
naval, or Coast Guard reservation, post, fort, arsenal, yard, station, or installation, for 
any purpose prohibited by law or lawful regulation; or 

Whoever reenters or is found within any such reservation, post, fort, arsenal, yard, 
station, or installation, after having been removed therefrom or ordered not to reenter 
by any officer or person in command or charge thereof— 

Shall be fined not more than $500 or imprisoned not more than six months, or both.’ 


Section 1382 consists, of course, of two similar and yet different provi- 
sions. The first paragraph penalizes entry upon a military installation for 
a purpose prohibited by law or lawful regulation, while the second para- 
graph prohibits the re-entry or mere presence of a person on such an installa- 
tion after he has been removed therefrom or ordered not to re-enter, Each 
provision “is one that has been the subject of few opinions, and the stand- 
ards and tests are largely undeveloped.”* Both provisions, however, apply 
to the military installations of the “United States,” as that term is defined 
at 18 U.S.C. §§ 5, 14,° and it necessarily follows that, in a criminal prosecu- 
tion under either paragraph, the Government must prove control of the 
installation in question. 


GOVERNMENT PROOF OF OWNERSHIP OR POSSESSION OF THE INSTALLATION 


On its face, section 1382 requires only that the military post which is 
involved in a criminal prosecution under that section be “within the jurisdic- 
tion of the United States.” The terms “reservation, post, fort, arsenal, yard, 
station [and] installation” as used in the section are not defined, and there 
is no express requirement that the military post in question be completely 
owned or exclusively controlled by the Government. Several courts have con- 
cluded, however, that, as a necessary element in a criminal prosecution un- 
der section 1382, the Government must prove that it had absolute ownership 
or an exclusive right to the possession of the particular property upon which 





2. Act of March 4, 1909, 35 Stat. 1097. The legislation was apparently enacted at the 
joint request of the War and Justice Departments for the stated purposes of pro- 
tecting members of the Armed Forces from illicit exploitation and safeguarding 
military secrets. 42 Conc. Rec. 689 (1908) ; S. Rep. No. 10, 60th Cong., Ist Sess., 
pt. 1, at 16 (1908); H.R. Ker. No. 2, 60th Cong., Ist Sess., pt. 1, at 16 (1908). 
18 U.S.C. § 1382 (1964). 

United States v. Gourley, 502 F.2d 785, 786 (10th Cir. 1973). 

The term “United States,” as used in title 18 in a territorial sense, includes “all 
places and waters, continental or insular, subject to the jurisdiction of the United 
States, except the Canal Zone.” The Canal Zone is, however, expressly included 
within the scope of section 1382 by 18 U.S.C. § 14. 


ale al ad 


54 


ill 
ed 
ed 


JAG Journal e XXVIII 


the alleged violation occurred. The property must, of course, actually be a 
military post within the meaning of the re-entry statute.° 
The absolute-ownership requirement was first set forth in United States v. 
Watson.’ The area in question there was a road which connected the Quan- 
tico Marine Corps Reservation with certain surrounding areas. In acquir- 
ing the road, the United States had contemplated holding the road subject 
to a pre-existing passage easement in the public and nearby landowners. 
Evidence that the road was within the area acquired was offered at trial 
by the Government. The Court concluded, however, that the acquisition did 
not destroy the user rights of the public, and that, while proof of criminal 
jurisdiction over the road was sufficient to establish the authority of the 
United States to punish persons for illegal conduct on the road, it was 
insufficient to sustain a conviction for illegal re-entry of the Reservation in 
violation of section 1382. The Court further held that: 
. the United States must show an absolute ownership, or an exclusive right to the 
possession, of the road, in order to enforce the [commanding officer’s] . . . order, as an 
offense under title 18, section 1382, U.S.C.A. . . . Sole ownership or possession, as 


against the accused, had to be in the United States or there was no trespass.* (Em- 
phasis added.) 


A similar conclusion was reached by the U.S. Court of Appeals for the 
Eighth Circuit in Holdridge v. United States.* The issue in that case involved 
the alleged right of the public to use certain county roads which traversed 
a missile site within Mead Ordnance Depot, Mead, Nebraska, prior to the 
time that that military reservation was formed through condemnation pro- 
ceedings. Attorneys for the defendant argued that the public right to use 
the roads was not limited by the condemnation. Presuming, without actually 
stating, that the Government did indeed have to show absolute ownership 
or possession, the Court sustained the conviction on the ground that one of 
the judgments of condemnation decreed that the title to the land in fee 
simple absolutely vested in the United States. 





6. United States v. Packard, 236 F. Supp. 585 (N.D. Cal. 1964), aff'd. 339 F.2d 887 
(9th Cir. 1964). The terms “military post” and “military station” were defined by 
the United States Supreme Court in a decision handed down prior to the enactment 
of section 1382 as “a place where troops are assembled; where military stores, 
animate or inanimate, are kept or distributed; where military duty is performed 
or military protection afforded; where something, in short, more or less closely 
connected with arms or war is kept or is to be done.” United States v. Phisterer, 
94 U.S. 219, 222 (1887). In the absence of any contrary or different statutory 
definition, it is reasonable to assume that the Court’s definition—however broad 
it may be—is sufficient for criminal prosecutions under the section. There are, 
however, no reported cases in which a person charged under 18 U.S.C. § 1382 
has successfully challenged his exclusion from a particular facility on the ground 
that the facility was not a military reservation, post, fort, arsenal, yard, station, 
or installation within the meaning of the statute. 

7. 80 F. Supp. 649 (E.D. Va. 1948). 

8. Id. at 651. 

9. 282 F.2d 302 (8th Cir. 1960). 
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In United States v. Packard,’® the defendant was convicted by a United 
States Commissioner of re-entering the Mare Island Naval Shipyard after 
having been ordered by the Shipyard commander not to re-enter because 
of the defendant’s continued acts of soliciting business from door to door on 
that reservation, despite the fact that his privilege to conduct business had 
been revoked. The defendant relied on Watson in challenging his conviction. 
The District Court assumed, without actually stating what degree of owner- 
ship or possession was required, that proof of the requisite ownership or 
possession of the reservation by the United States was an essential element 
of the conviction. It then held that the Government had “sustained its bur- 
den of establishing the requisite ownership or possession by the United 
States.”"? 

Through judicial interpretation of section 1382, the “absolute-ownership” 
requirement has thus been firmly established. The question of whether or 
not a private easement or other property right is superior to the right of a 
military installation commander to prohibit entry or re-entry in times of 
national emergency has yet to be litigated'*. In the absence of a real crisis, 
however, the burden of proving absolute ownership or exclusive right to 
possession is clearly upon the Government. 


UNLAWFUL ENTRY 
“Bad Motive” and a Lawful Prohibition 


It has generally been assumed that section 1382 is based on a concept of 
trespass. Consequently, a question may and should immediately be raised 
concerning the protection of “innocent” trespassers, since trespass upon 
property was not a crime at common law—even when committed wilfully, or 
maliciously, or forcibly—unless it was accompanied by, or tended to create, 
a breach of the peace.’* Some protection is, of course, provided in the sec- 
ond or “re-entry” paragraph of the section by the requirement that the 
trespasser must have been removed or ordered not to re-enter the installa- 
tion on which he trespassed. Such a removal or order would certainly put an 
otherwise innocent trespasser on notice that he had in fact improperly 
entered the installation. Some protection is also afforded the “innocent” 
trespasser in the first or “entry” paragraph of the section. In order to 
prosecute successfully a trespasser under this paragraph, it is necessary 
for the Government to prove that he entered the installation for a “purpose 
prohibited by law or lawful regulation.” But what of the trespasser who 
intentionally enters a military reservation for the first time and for an 





10. See note 6, supra. 

11. 236 F. Supp. at 586. Cf. United States v. Jelinski, 411 F.2d 476 (5th Cir. 1969), 
at note 4. 

12. See 14 A.L.R.2d 74-79 (1952) for a general discussion of the conflict between the 
power of public officials and constitutional property rights in emergency situations. 

13. 87 C.J.S. Trespass § 140 (1954). 
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otherwise innocent purpose, but whose act of entry is itself in violation 
of a military regulation? And what if the regulation is of dubious validity? 

This problem was first considered in Holdridge v. United States.’* In dicta 
only slightly related to the specific issue before the court, Judge (now Jus- 
tice) Blackmun observed that criminal intent or “bad motive” is, at least to 
some extent, a necessary element in a prosecution for an initial trespass 
under the first paragraph of section 1382. That is to say, the “bad” purpose 
and the prohibition must both be proved.'® The Court did not consider the 
ramifications of an attack upon the validity of the law, regulation or policy 
which prohibited the entry. 

This latter question was raised, however, in United States v. Bradley.'* 
The subjects of that appeal were three students who entered Fort Bragg, 
North Carolina, for the purpose of distributing leaflets. After having been 
informed by the Base Provost Marshal that their proposed action was in 
violation of what he believed to be an applicable Base regulation, the stu- 
dents nevertheless chose to persist in their plan. The students challenged 
their subsequent convictions for violation of section 1382 on the grounds 
that the regulation upon which the convictions were based did not apply 
to their actions, and that, even if it did, it was an unconstitutional infringe- 
ment upon rights protected by the first amendment. The court accepted 
the first argument and declined to consider the validity of the regulation. 

In Kiiskila v. United States,’* the question of the lawfulness of a com- 
manding officer’s order excluding a civilian from a military installation was 
again at issue. The plaintiff there was a civilian employed as office manager 
of a credit union at the Fort Sheridan, Illinois, military reservation. After 
the commanding officer of the post issued an order permanently excluding 
her from Fort Sheridan because of an alleged violation of a Base regulation 
prohibiting picketing, demonstrations, etc., the plaintiff challenged the 
order. On remand from the U.S. Court of Appeals for the Seventh Circuit, 
the district court invalidated the order and permanently enjoined the com- 
manding officer from barring the plantiff from the post because of any 
prior conduct. Although the plaintiff did not elect to challenge the com- 
manding officer’s order by returning to the post in defiance of that order, 
it is clear that, if she had done so, any resulting conviction for violation 
of the first paragraph of section 1382 would not have been sustained. Even 





14. See note 9, supra. 

5. Id. at 310-311. It is fairly clear that the term “law or lawful regulation” as used 
in the frst paragraph of section 1382, includes all Federal law, including lawful 
military regulations. 

16. 418 F.2d 688 (4th Cir. 1969). 

17. Id. at 689. 

18. 466 F.2d 626 (7th Cir. 1972). 
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if the Government could have proven “bad motive,” it would have been 
unable to show successfully the lawfulness of the prohibition.’ 


UNLAWFUL RE-ENTRY 


Officers or Persons in Command or Charge 


In order to convict a trespasser under the second or “re-entry” paragraph 
of section 1382, it is necessary that the Government show that the accused 
re-entered the military installation in question after he was “removed . . . or 
ordered not to re-enter by any officer or person in command or charge 
thereof.” It is somewhat unclear, however, from a reading of the paragraph, 
what Congress intended to convey in the phrase “any officer or person 
in command or charge.” It is entirely conceivable, of course, that an installa- 
tion which falls within the definition of “military post” as set forth in 
note 6, supra, might be under the legal control and direction of a civilian 
executive. Does this mean that any military officer on the post as well as 
the person in command of the post may lawfully remove a trespasser or 
order him not to re-enter? Apparently not. 

In United States v. Ramirez Seijo,”° this precise issue was raised. The 
defendant there had re-entered the landing strip at Camp Tortuguero, 
Vega Baja, Puerto Rico, after having been officially notified that he could 
not do so. The person who had signed the letter excluding him from the 
Camp, however, was a civilian who identified himself as an “Area Engineer 
of the U.S. Army Corps of Engineers.” The author did not identify himself 
as the person in charge of the Camp or even of the landing strip. There 
being no evidence in the record of any other warning or order not to re- 
enter by an officer or person in charge of the landing strip, the district 
court reversed the conviction rendered by a United States commissioner 
and held that the evidence was not sufficient to sustain the conviction. 

One issue which is related to the requirement that the exclusionary order 
be issued by the “officer or . . . person in command or charge” has been 
raised but not yet reported. This issue concerns the somewhat common 
practice by commanding officers of signing several “blank” letters or written 
orders of exclusion at one time. The names of particular trespassers are 
later affixed to such letters as circumstances warrant. An obvious challenge 
can be made to this practice, especially if the commanding officer delegates 
authority to a junior to fill in the exclusionary orders with the names of 
accused trespassers without first obtaining the independent approval of the 
commander. In all likelihood, the practice would be sustained only if the 





19. As with other laws and regulations, military regulations must, of course, meet 
constitutional requirements. The appropriate test of constitutionality is, however, 
subject to debate. See page 61 infra. For a helpful discussion of what constitutes 
a “lawful” regulation in the context of section 1382, see Comment, Unlawful Entry 
and Re-Entry into Military Reservations in Violation of 18 U.S.C. § 1382, 53 Mu. 
L. Rev. 137, 146-149 (Summer, 1971). 

20. 281 F. Supp. 708 (D.C. Puerto Rico 1968). 
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commanding officer or person in charge gave his approval to the issuance 
of a letter or written order of exclusion on each separate occasion. 
Discretionary Power of Military Commanders to Exciude Civilians 

As stated at the outset of this article, it is well established that persons 
in command of United States military posts have inherent and broad dis- 
cretionary power and authority to exclude civilians from the post under 
their command. It has never really been doubted that the control of access 
to military bases is within the constitutional powers granted to both Con- 
gress and the President,”’ or that these powers may properly be delegated.** 
These powers are a “natural concomitant of the [military] commander’s 
duty to maintain the order, security, and discipline necessary to military 
operations.”** Recent decisions, however, have greatly limited these powers 
of exclusion. 

The most significant of these decisions was handed down in a per curiam 
decision (with three dissents) by the United States Supreme Court in June, 
1972. In Flower v. United States,** the Court held that whatever power the 
authorities may otherwise have to restrict general access to a military facil- 
ity, a base commander may not summarily exclude persons from a public 
or “open” street on a military base. The Court chose not to define what is 
or is not an “open” area of a post, electing instead to conclude simply that 
the conditions of the case before it made that part of the base in question 
“open” for the purposes of a criminal charge based on section 1382. 

The civilian defendant in Flower was arrested by military police while 
quietly distributing leaflets on New Braunfels Avenue at a point within the 
limits of Fort Sam Houston, San Antonio, Texas. Among the factors which 
Jed the Court to conclude that the thoroughfare was “open,” was the absence 
of a sentry post or guard at either entrance or anywhere along the avenue, 
the continuous flow of traffic on the avenue and other streets 24 hours a 
day, and the fact that the avenue is “an important traffic artery used freely 
by buses, taxi cabs and other public transportation facilities as well as by 
private vehicles, and [that] its sidewalks are used extensively at all hours 
of the day by civilians as well as by military personnel.”*° The Court 
further concluded that the commanding officer had “abandoned any claim 
that [he] has special interests in who walks, talks,” or otherwise enters that 
part of Fort Sam Houston through which the avenue runs. 





21. U.S. Const. art. I, §8 and art II, §2; Cafeteria Workers v. McElroy, 367 U.S. 
886, 890 (1961) ; 26 Op. Arty. Gen. 91, 92; JAGA 1904/16272, 6 May 1904; 1918 
Dig. Op. J.A.G. 267 and cases cited therein; JAGA 1925/680.44, 6 Oct. 1925; 
McQueary y. Laird, 449 F.2d 608 (10th Cir. 1971). 

22. See, e.g., 5 U.S.C. §§ 301-302; 10 U.S.C. §§ 3012, 5031; 32 C.F.R. § 552.18; 
§ 809a.1, § 809a.3; §§ 765.3-765.6. 

23. United States v. Gourley, 502 F.2d 785, 786-787 (10th Cir. 1973). 

24. 407 U.S. 197 (1972). 

25. Id. at 198. 
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As might be expected, the Flower case and its progeny have become in- 
creasingly important in criminal trials involving section 1382. Shortly after 
the “open-base” test was set forth by the Supreme Court, the U.S. District 
Court for the District of Rhode Island had occasion to apply the Flower 
holding to a different set of facts. In a case involving the right of the presi- 
dential candidates of two minority political parties to distribute campaign 
leaflets and to hold a meeting on the Quonset Point Naval Air Station,”° 
the court declared that the question of whether or not a military post is 
“open” depends upon an analysis of the factual situation of each case, and 
really turns on the “extent of assertion of control by the military com- 
mandant, [which is] a question necessarily of degrees of control.”*” The 
Court then compared the main part of the air station with the areas in 
which family-housing facilities were located, and concluded that, while 
the former presented an entirely “closed” post, the later areas were “open” 
within the meaning of Flower because they were not in any way enclosed by 
fence and because they were “open communities off of main traffic routes 
fully accessible to anyone at any time of the day or night.”** 

Since the Jenness decision, several courts have had occasion to analyze 
various factual situations for the purpose of determining whether particular 
military posts are “open” or “closed,” and the extent of the discretionary 
power of the commanding officers of those posts to exclude persons from 
the posts.*® As might be expected, various factors have had varying influ- 
ences on the several courts. Some courts have relied heavily on the number 
of vehicles which pass daily through a post on major nonmilitary roads, and 
upon whether or not common carriers use roads on the post.*° Others have 
tested a particular case by the standard of whether or not the public has 
been “freely admitted” and whether the post is “completely open and un- 
restricted.”** At least one court has relied heavily on the test of whether 





26. Jenness v. Forbes, 351 F. Supp. 88 (D.C. R.I. 1972). 

27. Id. at %6. 

28. Id. at 91. In determining that the main part of the air station was “closed,” the 
court concluded that the commanding officer had never abandoned his special 
interest in who entered the station enclosure because (1) the station was entirely 
enclosed by a perimeter fence topped with strands of barbed wire; (2) all access 
to the station flowed through gates at which armed sentries were present who 
were charged with the responsibility of permitting entrance only to authorized 
persons; (3) members of the general public could only enter the enclosure by 
obtaining a pass which required self identity, a statement of business, and the 
place or person being visited; and (4) civilian workers on the station were 
required to show identification badges in order to gain entrance. 

29. See, e.g., Spock v. David, 469 F.2d 1047 (3rd Cir. 1972), cert. granted, 43 U.S.L.W. 
3550 (No. 74-848, April 14, 1975); Burnett v. Tolson, 474 F.2d 877 (4th Cir. 
1973) ; United States v. Floyd, 477 F.2d 217 (10th Cir. 1973); United States v. 
Gourley, 502 F.2d 785 (10th Cir. 1973). 

30. Spock v. David, supra note 29. 

31. Burnett v. Tolson, 474 F.2d 877, 881 (4th Cir. 1973). 
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or not the authorities of a particular post have advertised the post as being 
open to the public.** As more courts consider the “openness” issue, however, 
it is becoming increasingly apparent that decisions of whether areas are 
open or closed are going to be made in the future “in view of the realities 
of the circumstances, and not on a theoretical basis nor without finding 
some actual, practical effect of a formalized or ritualized ‘closing.’ ”** 


Reasonableness Versus Minimum Rationality in the Issuance of 
Exclusionary Orders 


In addition to the limitations placed upon military commanders by Flower, 
and the decisions interpreting that holding, other restrictions have been im- 
posed which limit the reasons for which a commanding officer may bar a 
person from the post under his command. It goes without saying, of course, 
that a person may not be excluded because he is a Democrat or a Methodist. 
It is not entirely settled, however, whether a commanding officer’s reasons for 
excluding a particular person, and/or the regulation which influenced his 
reasoning, must be simply rational or whether his reasons and/or the 
regulation must meet the higher standard of reasonableness. 

Initial authority in support of the lower test of minimum rationality is 
arguably found in Cafeteria Workers v. McElroy.** In that case, the Supreme 
Court sustained the exclusion of a civilian employee from the Naval Gun 
Factory in Washington, D.C., because the reason advanced for her exclusion 
was “entirely rational.’’** It may be significant, however, that the exclusion- 
ary power in the circumstances of that case was based on a contractual 
provision. 

Perhaps the most explicit judicial adoption of the minimum-rationality 
test appears in Weissman v. United States.*° The defendants in that case 
were convicted under the re-entry paragraph of section 1382 for returning 
to Fort Sill, Oklahoma, after having been barred by the commanding offi- 
cer of that base for disrupting a court-martial. In sustaining the convictions, 





32. United States v. Gourley, 502 F.2d 785, 787 (10th Cir. 1973). The U.S. Court of 
Appeals for the Tenth Circuit has thus concluded that the United States Air Force 
Academy is an “open” base despite the facts that (1) the Academy has been 
officially and publicly declared a closed base by order of the Academy Superin- 
tendent in accordance with Department of Air Force Regulations; (2) access 
through the two gates to the Academy is controlled by security guards who are 
on duty 24 hours each day; (3) warning signs are prominently displayed at each 
gate which give persons entering the Academy actual notice that they may enter 
or remain at the Academy only with the permission of the Superintendent (in 
effect establishing a revocable license status for such persons) ; (4) traffic into the 
base is restricted for a 12-hour period commencing at 6:00 p.m. each evening; 
(5) large “stop” signs are posted at each gate; (6) no regular bus, truck, or 
other common carrier routes pass through the main Academy grounds; and (7) 
the Superintendent has authority to cancel any public activity at the Academy. 
Id. at 787. 

See note 1 supra. 

Id. at 898. 

. 387 F.2d 271 (10th Cir. 1967). 
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the court held that a military post commander need not spell out in detail 
his reasons for ordering a person excluded from the post, as long as the 
reasons advanced are rational, and the order [of exclusion] is within the 
authority of the commander. The court also held that the commander’s 
decision is not reviewable by the courts.** It further noted that the dissent- 
ing opinion of Mr. Justice Brennan states the holding of the majority of the 
Supreme Court in Cafeteria Workers** to be that the mere assertion by the 
Government that the exclusion is for a valid reason forecloses further 
inquiry. Similar conclusions have been reached on other occasions.** 
Generally, the reasoning in these decisions is based on an initial conclusion 
that the underlying bases of an exclusionary order are not in issue in a 
criminal proceeding for violation of section 1382, but rather that the crim- 
inal responsibility thereunder is premised on a violation of the mandate 
of the order and not on its substantive basis, so that the Government need 
show no valid reason for the promulgation of the order.*® Traditional 
judicial deference to the necessities of military command has also greatly 
limited judicial interference in any order involving the exercise of discretion, 
except where the order is utterly incapable of being rationalized on any 
conceivable basis.* 

Some courts, however, have held that, even if a post commander’s order 
of exclusion is rational, it may be invalid or otherwise unlawful if it falls 
within an impermissible area of discretion. The commander’s action must 
not be arbitrary or capricious, and it must be strictly in accordance with 
the regulation upon which it was based.** Furthermore, the regulation itself 
must be reasonable.** 


State of Mind Elements 


Any criminal proceeding involving the re-entry paragraph of section 
1382 is likely to involve at least one and, possibly, two issues which may 
broadly be classified as “state-of-mind” issues. The first, and most com- 
mon, involves the question of whether or not the accused knowingly vio- 
lated an exclusionary or bar order of a military post commander. The sec- 
ond, and more controversial, involves the questions of whether or not crim- 
inal intent must be present in the act of the accused in order to sustain a 
conviction, and whether or not the motives of the accused in effecting 
re-entry are material to the charge. 





37. Id. at 273-274 and the cases cited at note 6 therein. 

38. See note 1 supra. 

39. United States v. Jelinski, 411 F.2d 476, 477 (5th Cir. 1969); United States v. 
Floyd, 477 F.2d 217, 223 (10th Cir. 1973). 

40. United States v. Jelinski, 411 F.2d 476, n. 6 (1969). 

41. See, e.g., Bridges v. Davis, 443 F.2d 970 (concurring and dissenting opinion of 
Koelsch, J., 9th Cir. 1971) ; Hirabayashi v. United States, 320 U.S. 81, 93 (1943). 

42. Jenness v. Forbes, 351 F. Supp. 88, 100 (D.C. R.I. 1972). 

43. Spock v. David, supra note 29; Burnett v. Tolson, 474 F.2d 877, 882 (4th Cir. 
1973) ; see also note 18 supra. 
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Unlike many Federal criminal statutes which expressly require the Gov- 
ernment to prove that persons charged under the statutes “knowingly” 
engaged in certain prohibited conduct, neither paragraph of section 1382 
contains such a requirement.** Indeed, it may reasonably be argued that, by 
not including the common element of knowledge in the statute, Congress 
specifically intended to remove any burden the Government might otherwise 
have to prove this element in a criminal charge based on the statute. There 
is, after all, “wide latitude in the lawmakers to declare an offense and to 
exclude elements of knowledge and diligence from its definition.”** Never- 
theless, more than one court has concluded that a criminal charge based 
on the re-entry paragraph may not be sustained unless the Government 
establishes that the accused, knowingly and fully aware of an order barring 
him from a particular military post, re-entered that post. Considerations 
of hardship have, of course, often led courts to attribute to a statute the 
requirement of a certain mental element. i.e., some consciousness of wrong- 
doing and knowledge of the law’s command, as a matter of statutory con- 
struction.*® 

The first suggestion that the element of knowledge is implicit in the 
re-entry paragraph was made in an aside by the court in Holdridge v. 
United States." The court noted that the re-entry paragraph involves a 
second invasion of the premises, and one where the accused, because of his 
prior physical removal or the formal order, is “definitely aware that 
re-entry is prohibited.”** 

A few years later, another court found the Eighth Circuit’s interpretation 
to be absolutely persuasive. In United States v. Ramirez Seijo,*® the U.S. 
District Court for the District of Puerto Rico reviewed a judgment of con- 
viction entered by a U.S. commissioner against a person accused of re- 
entering the landing strip at Camp Tortuguero Vega Baja, Puerto Rico, by 
private plane, after having been officially notified that he could not do so. 
Evidence at trial established that an exclusionary order had been sent to 
the defendant in a registered letter, but that the letter was received and 
signed by the defendant’s father. In the absence of proof that the defendant 
had personally received the letter through the mail, the court reversed the 
conviction on the ground that the Government had failed to prove that 





44. An act is done “knowingly” if it is done voluntarily and intentionally, and not 
because of mistake or accident or other innocent reason. E. Devitt and C. Black- 
mar, Federal Jury Practice and Instructions § 16.07 (2d ed. 1968). 

45. Lambert v. California, 355 U.S. 225, 228 (1957). 

46. Id. at 231. 

47. See note 9 supra. 

48. Id. at 309. 

49. See note 19 supra. 
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the defendant re-entered the landing strip “knowingly and full aware” 
of the order prohibiting his re-entry.*° 

The question of whether there is absolute liability for an act of re-entry 
upon 2 post in violation of an exclusionary order, even though the motive 
for re-entry may be innocent and not one involving scienter, was first raised 
in Holdridge v. United States.*‘ The appellants there attempted but were 
not permitted to introduce evidence at trial concerning their religious 
philosophy and their reasons for re-entering Mead Ordnance Depot after 
having been removed from it and ordered not to re-enter. They raised the 
denial of their offers of proof on appeal, and argued that their convictions 
should be reversed because the Government had failed to prove criminal 
intent and a corrupt motive. 

From a thorough analysis of the common law, the court extracted the 
proposition that, where a Federal criminal statute omits mention of intent, 
and where it seems to involve what is basically a matter of policy, where 
the standard imposed is, under the circumstances, reasonable and adherence 
thereto properly expected of a person, where the penalty is relatively small, 
where the conviction does not gravely besmirch, where the statutory crime 
is not one taken over from the common law, and where congressional pur- 
pose is supporting, the statute can be construed as one not requiring crim- 
inal intent. Applying these standards to section 1382, the court concluded 
that: 


[T]he second paragraph of § 1382 does not fall within the Supreme Court’s observa- 
tion relative to statutes derived from common law crimes. Furthermore, we are dealing 
here with a statute affecting military property and concerning national defense. It 
seems thus to satisfy the policy element mentioned in the cases. Also, comparatively, 
the penalty is small and conviction does not so gravely damage the offender’s reputa- 
tion. It is a statute of prohibition rather than of punishment. . . . 

We therefore regard § 1382’s second paragraph as falling into that category where 

. intent may properly be omitted as an element of the offense. . . . 


Since the Holdridge decision was reached, additional decisions have 
clearly established the constitutionality of criminal statutes which omit 
any element of mens rea.** No cases have been found involving factual cir- 
cumstances in which a person charged under the re-entry paragraph was 
fully aware of a valid order excluding him from a particular post, and yet 
accidentally or mistakenly re-entered the post. Unless it could be established 
in such a case, however, that the accused intentially committed the act of 





50. Jd. at 711. The court also held, however, that it was unnecessary for the Govern- 
ment to establish ownership of the aircraft by which the re-entry was made. /d. 
at 710. 

51. See note 9, supra. 

52. Id. at 310. 

53. See, e.g., United States v. International Minerals & Chemical Corp., 402 U.S. 

558 (1971) ; United States v. Freed, 401 U.S. 601 (1971). 





First 

In 
char 
agall 
part, 
antes 
Jeng 
Pers 
mov; 
sion: 
part’ 

In 
unde 
men 
the | 
aspe 
to b 
liabi 

D 
is ci 
ques 


JAG Journal e XXVIII 


re-entry—whether or not he intended to violate the exclusionary order— 
it is unlikely that a conviction would be sustained. 

Because of the connotations which military bases have for persons strongly 
opposed to certain national policies, it is not uncommon to find that, when 
such persons are charged under the re-entry paragraph of section 1382, 
their defenses are interwoven with appeals to morality as justification for 
their conduct. It is now well established, however, that good motive alone 
is not a defense where the act done is a crime, and the evidence discloses 
that the prohibited act was voluntary, and that the defendant actually 
knew, or reasonably should have known, that it was a public wrong.** This 
is true regardless of the righteousness attached by the defendant to his 
actions.*° Furthermore, the failure of the Government to present evidence of 
“bad motive” at a trial of charges based on section 1382 is no bar to a 
conviction; even if intent and purpose are material, they may be inferred 
from the facts and circumstances surrounding the case.*° 


ATTENDANT CONSTITUTIONAL ISSUES 
First Amendment Challenges to Convictions Based on 18 U.S.C. § 1382 


In recent years it has become a matter of common occurrence for persons 
charged under 18 U.S.C. § 1382 to make strenuous claims that the charge 
against them violates various constitutionally protected rights. For the most 
part, such claims are directed to alleged violations of first amendment guar- 
antees, Persons charged under the first paragraph of the section often chal- 
Jenge the constitutionality of the regulation which prohibited their entry. 
Persons charged under the re-entry paragraph often attack both their re- 
moval from the base in question as well as the commanding officer’s exclu- 
sionary order—especially if the commanding officer’s action is based on a 
particular military regulation. 

In Holdridge, the three religiously motivated appellants were convicted 
under the re-entry paragraph. They raised defenses based on the first amend- 
ment guarantees of freedom of religion, speech, and assembly. In rejecting 
the defenses, the court noted that these freedoms are not absolute in all their 
aspects, and that the doing of an act motivated by religious belief or thought 
to be a proper exercise of free speech does not necessarily preclude criminal 
liability.*’ 

Defenses based solely on the Free Exercise Clause (e.g., that the accused 
is constitutionally entitled to engage in “religious” activity on the post in 
question) are very unlikely to meet with success. It is well settled that, while 





54. United States v. Cullen, 454 F.2d 386, 390, 392 (7th Cir. 1971) ; United States v. 
Day, 442 F.2d 1034 (9th Cir. 1971); Holdridge v. United States, 282 F.2d 302, 
311 (8th Cir. 1960). 

55. United States v. Moylan, 417 F.2d 1002, 1008, 1009 (4th Cir. 1969). 

56. United States vy. Floyd, 477 F.2d 217, 225 (10th Cir. 1973). 

57. United States v. Holdridge, 282 F.2d 302, 311 (8th Cir. 1960). 
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a statute cannot interfere with religious belief, it may constitutionally in- 
hibit acts which are made criminal by the law of the land.** Any affirm- 
ance by a court that the freedom to follow conscience has no limits in the 
life of a society would be a denial of that very plurality of principles which 
underlies protection of religious toleration.*® Furthermore, while it may be 
presumed that the courts will continue to ensure each individual’s right to 
determine and hold his own religious beliefs (even if those beliefs require 
active opposition to certain military policies), when those beliefs collide 
with the power of Congress (e.g., as expressed in section 1382) the latter 
prevails. 

Defenses based on the Establishment Clause (e.g., that, in excluding the 
accused from a particular post, the post commander, in effect, established 
“religion” ) are also likely to be rejected since there is no basis for conclud- 
ing that the legislative intent of 18 U.S.C. §1382 (or the intent behind a 
particular order of exclusion) was to advance religion, or that the primary 
effect of the statute is to advance religion, or that it fosters “excessive en- 
tanglement with religion.”** It is in fact doubtful that religion would be 
involved in any application of the statute. 

Free speech and free association challenges to the statute or to a particu- 
Jar regulation are more usual. In considering these challenges, the courts 
have made strong attempts to construe the statute or the regulation in ques- 
tion so as to avoid doubts about its constitutionality.** They have also refused 
to require the same precision and specificity of standards in military regula- 
tions as in criminal statutes generally.** Prior to the Flower opinion, a 
restriction of the rights of free speech and assembly was justified when the 
exercise of those rights was calculated to breed discontent and weaken 
loyalty among servicemen on a military post.** Since that decision, the 
courts have continued to recognize that military bases have not been his- 
torically associated with the right of assembly and opportunities for the 
communication of thought which are common to public questions,®* and that 
the commander of a “closed” base has certain authority to deny uniformly 
access to the base of certain speakers.°* They have, in fact, consistently 
interpreted Flower as foreclosing any consideration of competing first 





58. Davis v. Beason, 133 U.S. 333 (1890). 

59. Minersville School District v. Gobitis, 310 U.S. 586, 594 (1940), overruled on 
other grounds in West Virginia State Board of Education v. Barnette, 319 U.S. 
624 (1943). 

60. Loewing v. United States, 392 F.2d 218, 219 (10th Cir. 1968). 

61. Lemon v. Kurtzman, 403 U.S. 602, 612-613 (1971). 

62. See, e.g., United States v. Bradley, 418 F.2d 688, 691 (4th Cir. 1969). 

63. United States v. Floyd, 477 F.2d 217, 224 (10th Cir. 1973). 

64. Dash v. Commanding General, Fort Jackson, South Carolina, 307 F. Supp. 849, 
856 (1969). 

65. Jenness v. Forbes, 351 F. Supp. 88, 93 (D.C. R.I. 1972). 

. Id., at 97. 
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amendment interests when a military installation is a closed one.* In those 
parts of a base which are “open,” however, persons desiring to exercise their 
first amendment rights may evidently do so subject to reasonable regulation 
as to time, place, and manner in order to prevent disruption of the primary 
mission of the facility. 

In addition to the challenges based on first amendment guarantees of 
religion, free speech, and assembly, there is at least one reported case 
of a challenge to a section 1382 conviction on grounds of the guarantee of 
freedom of the press. In Weissman v. United States,®* the appellants had 
been convicted of violating the re-entry paragraph after having received 
written orders not to re-enter Fort Sill, Oklahoma, because of their pre- 
vious disruption of a court-martial on the base. In their appeal, the appel- 
lants claimed that they were free-lance journalists and that the exclusionary 
order violated the constitutionally protected right of freedom of the press. 
The claims were based on affidavits submitted in support of a motion to 
dismiss. After noting that the appellants had not, at the time of their 
arrest, asserted any right to enter the reservation because of any representa- 
tion of the press, the court expressed doubt that the belated self-serving 
declarations entitled the appellants to be heard on the point, but concluded 
that, even if the appellants were so entitled, their argument was without 
merit.”° 


Due Process Requirements of Notice and Hearing 

It is a well established maxim of constitutional law in this country that, 
under most circumstances, “the fundamental requirement of due process 
is an opportunity to be heard upon such notice and proceedings as are 
adequate to safeguard the right for which [a] constitutional protection 
is invoked.” *' The elements of notice and hearing protect against arbitrary 
action ** and ensure basic fairness and impartiality.** This does not mean, 
however, that eevry order entered without notice and a preliminary ad- 





versary hearing offends due process.** The adequacy of notice and hearing 
67. Id., at 94-95. 
68. Id., at 97; Burnett v. Tolson, 474 F.2d 877, 880, 882 (4th Cir. 1973}; Spock v. 


David, supra note 29. This general rule may be modified in the near future by 
the United States Supreme Court, which has agreed to review the Spock decision. 
43 U.S.L.W. 3550 (No. 74-848, April 14, 1975). The Government has petitioned 
the Court to allow military commanders to exclude political speeches from military 
posts in order to preserve the traditional neutrality of the Armed Forces in 
matters political. 

69. See note 35, supra. 

70. Id., at 273. 

71. Anderson Nat. Bank vy. Luckett, 321 U.S. 233, 246 (1944). 

72. See, e.g., Annotation at 98 L. Ed. 852. 

73. Re Murchison, 349 U.S. 133 (1955). 

74. Link v. Wabash R. Co., 370 U.S. 626, 632 (1962). 
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respecting proceedings that may affect a party’s rights turns, to a con- 
siderable extent, on the knowledge which the circumstances show such 
a party has had as to the consequences of his own conduct.”* It is not 
unnatural, however, that the issue of notice and hearing, vis-a-vis charges 
based on section 1382, has been raised. The question has often been 
posed of whether or not ihe issuance of an exclusionary order by a 
military post comander without advice to the excluded person as to the 
specific grounds for the exclusion and without a hearing on the merits is a 
violation of the Due Process Clause of the fifth amendment. 

The initial decision involving the summary exclusion of a person from a 
post without a hearing or notice did not involve section 1382 at all. In 
Cafeteria Workers v. McElroy,"* the United States Supreme Court sustained 
the exclusion of a post employee—without notice or hearing—pursuant to 
a contractual provision. The Court concluded that notice and hearing were 
not constitutionally required because the employee’s private interest in con- 
tinuing her employment was “a mere privilege subject to the Executive’s 
plenary power.”** 

The notice and hearing issue was next raised in United States v. Jelinski."* 
Relying entirely on Cafeteria Workers, the United States Court of Appeals 
for the Fifth Circuit very quickly dismissed the due-process arguments 
there of a sixteen-year-old juvenile who had been convicted under the re- 
entry paragraph.”® One year later in Government of Canal Zone v. Brooks,*° 
the Fifth Circuit reaffirmed its earlier holding by implication. It really did 
not consider the precise issue of notice and hearing, however, since it con- 
cluded from the appellant’s signature on the letter of exclusion that he had 
in fact received adequate notice that he was barred from Fort Amador, 
Canal Zone.*' The United States Court of Appeals for the Tenth Circuit has 
also refused to require notice and hearing before a person may be excluded 
from a military post under section 1382, on the ground that the “unique 
posture and ability of a commanding officer to comprehend internal threats 
to his command or to the loyalty and morale of his troops” augur against 
such requirements.** 

A notable exception to these cases is the initial decision of the United 
States Court of Appeals for the Seventh Circuit in Kiiskila v. Nichols.®* 





75. Id. 
75. See note 1, supra. 
77. Id., at 895, 898. 
78. 411 F.2d 476 (5th Cir. 1969). 
79. Id., at 477-478. 
80. 427 F.2d 346 (Sth Cir. 1970). 
81. id., at 348. 
82. Schneider y. Laird, 453 F.2d 345, 347 (10th Cir. 1972); United States v. Floyd, 
477 F.2d 217, 223, 224 (10th Cir. 1973). 
. 433 F.2d 745 (7th Cir. 1970). 
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In distinguishing the facts of that case from those in Cafeteria Workers, the 
Court declared in dicta that Cafeteria Workers does not necessarily compel 
the conclusion that a military post commander is empowered to exclude a 
person from the post without a hearing and that the absence of a hearing 
comports with due process under the fifth amendment.** This decision was 
reached prior to Flower, however, and is of dubious validity—especially for 
those cases involving the exclusion of a person from a “closed” base or from 
a closed portion of an otherwise “open” base. It remains to be seen, how- 
ever, what effect, if any, recent decisions expanding the requirements of 
procedural due process may have upon the administration of section 1382.*° 


Public Trial 


Yet another constitutional objection has been raised to an exclusion 
under section 1382. In Weissman v. United Svates,*° the two supposed 
journalists, who had been convicted pursuant to the re-entry paragraph, 
claimed that the order excluding them from Fort Sill violated the sixth 
amendment right to a public trial since their purpose for being on the 
post was to attend a court-martial being held there. In rejecting the conten- 
tion, the court noted that, even if it is assumed that a defendant in a court- 
martial has a right to a public trial, there is grave doubt whether members 
of the press have standing to invoke that right.** 


TRIAL OF CRIMINAL TRESPASS CHARGES 


One of the issues which necessarily arises in the trial of alleged violations 
of 18 U.S.C. § 1382 involves the question of the type of trial to which the 
accused is entitled. The answer to this question is determined primarily by 
the nature of the offense charged.** 

Various criteria have been used by the United States Supreme Court to 
guage the nature and seriousness of a particular offense,** but that Court 
has clearly held that “a possible six-month penalty is short enough to permit 
classification of [an] offense is ‘petty.’ ” °° Congress has also expressly classi- 
fied offenses such as those defined in section 1382 as petty offenses *\— 
which are less serious than minor offenses.** 





85. See, e.g., Goss v. Lopez, 43 U.S.L.W. 4181 (No. 73-898, Jan. 22, 1975). 

86. See note 35, supra. 

87. Id., at 273. 

88. District of Columbia v. Colts, 282 U.S. 63, 73 (1930). 

89. Cheff v. Schnackenburg, 384 U.S. 373 (1966); Baldwin v. New York, 399 U.S. 
66 (1970). 

90. Baldwin v. New York, 399 U.S. 66, 68 (1970). The maximum sentence which 
may be imposed after a conviction on one count of 18 U.S.C. § 1382, is imprison- 
ment for not more than six months, or a fine of not more than $500, or both. 

91. 18 U.S.C. §1(3) (1948). 

92. Minor offenses are misdemeanors punishable under the laws of the United States, 
the penalty for which does not exceed imprisonment for a period of one year, or 
a fine of not more than $1,000, or both. 18 U.S.C. § 3401. 
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Because petty offenses fall within both the jurisdiction of United States 
magistrates,** and United States district courts,** persons accused of violat- 
ing section 1382 may elect to be tried before a magistrate or in the United 
States district court for the district in which the alleged violation occurred.** 
By electing to be tried before a magistrate, an accused does not waive any 
rights he may have under the Federal Rules of Criminal Procedure (with 
the exception of a jury trial in certain circumstances) ,*° but he is not sub- 
sequently entitled to a trial de novo in the district court.** Trials before 
United States magistrates do not include the right to a jury.** 

Should a person charged under section 1382 desire not to be tried before 
a magistrate, he is, of course, entitled to a full trial before the District 
Court, with the attendant right to appeal initially to the appropriate United 
States Court of Appeals.*® Aside from the somewhat debatable advantage of 
a larger forum for the presentation of his defense, however, it is doubtful 
that a person charged with a singular violation of section 1382 receives any 
greater protection in the district court. It is, of course, well established that 
the constitutional right to a trial by jury *°° does not extend to petty 
offenses.’°' It would also appear that the Supreme Court and Congress have 
now laid to rest the argument that petty offenders are entitled to a jury 
trial unless Congress has otherwise provided.’ Through the 1968 amend- 
ment to 18 U.S.C. § 3401, Congress now requires magistrates to explain to 
persons charged with “minor” offenses—not “petty” offenses—that they are 
entitled to a trial before a judge of the district court and that they may have 
a right to a trial by jury. Congress has thus stated by inference that there 
are offenses, i.e., offenses less serious in nature than minor offenses, for 
which trial in the district court shall be without a jury. There is also reason 
to believe that, by its very definition of “petty offense” in 18 U.S.C. § 1(3), 
Congress has manifested an intent that there be no jury trial for such of- 
fenses.'"* Through its choice of language used in Rules 2 and 3 of the 





93. 18 U.S.C. §3401(a) (1964). 

94. Id., Feo. R. Crim. P. 2. 

95. 18 U.S.C. § 3401(b); Rules of Procedure for United States Magistrates 5(c). 

96. Rules of Procedure for United States Magistrates 2, 7(b). 

97. Id., Rule 11(f). The scope of any appeal is the same as an appeal from a judg- 
ment of a district court to a United States Court of Appeals. 

98. Federal Rules of Procedure for United States Magistrates 7(b). 

99. 28 U.S.C. § 1291 (1964). 

106. “The trial of all crimes, except in cases of impeachment, shall be by jury.” 
U.S. Const. art. III, section 2. 

101. Baldwin v. New York, 399 U.S. 66 (1970); Frank v. United States, 395 U.S. 147 
(1969) ; Bloom vy. Illinois, 391 U.S. 194 (1968); Duncan y. Louisiana, 391 U.S. 
145 (1968); Cheff v. Schnackenburg, 384 U.S. 373 (1966); District of Columbia 
vy. Colts, 282 U.S. 63 (1930); United States v. Bishop, 261 F. Supp. 969 (N.D. 
Cal. 1966). 

102. See, e.g., United States v. Bishop, 261 F. Supp. 969, 975 (N.D. Cal. 1966). 

103. United States v. Floyd, 345 F. Supp. 283, 286 (W.D. Okla. 1972), aff'd 477 F.2d 

217, 222. 
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Magistrates Rules, the Supreme Court has also demonstrated its intent that 
petty offenders be tried without a jury when they elect to be tried in a dis- 
trict court.'** It has thus been specifically held that a singular violation of 
18 U.S.C. § 1382 constitutes a petty offense not requiring a trial by jury.° 

Where a particular person is charged with multiple violations of section 
1382 arising out of the same act, transaction or occurrence, however, there is 
some authority for the argument that he is then entitled to a trial by jury 
if he elects to be tried in the district court.’°* If an accused is so entitled to 
a jury trial under these circumstances, it will be necessary in the future for 
Government prosecutors to decide prior to the filing of charges whether to 
be prepared to prosecute the case in the district court (with the concomitant 
and disproportionate use of judicial and prosecutorial time and expense), 
or to file only one charge via criminal complaint or information. 


SUMMARY 


In recent years the law of criminal trespass on military reservations has 
undergone rapid development. Many of the earlier decisions interpreting 
18 U.S.C. § 1382 retain vitality, but as more courts have had occasion to 
consider the statute under various factual situations, the actions of military- 
reservation commanders in prohibiting the entry or re-entry of certain 
persons onto the reservations under their command have undergone increas- 
ing scrutiny. Reservation commanders no longer have complete authority 
to control the access of persons to those parts of reservations which are 
“open.” Furthermore, the reasons for which a commander excludes a par- 
ticular person are being studied and challenged. Courts are being constantly 
asked to reassess the delicate balance between the security and military 
needs of commanders of military reservations and the constitutionally pro- 
tected rights of individuals seeking to enter the reservations. 

Future decisions will undoubtedly refine the definition of an “open” base 
and set forth more specific standards against which the conduct of base 
commanders may be judged. Military-post commanders must, therefore, 
clearly prohibit the access of the general public to those parts of the post 
which the commander does not wish to be open to the “world at large.” 
Commanders must also make every effort to avoid any element of arbi- 
trariness in their decisions to exclude persons from the posts. Each base 
regulation must be drafted with precision and each written order of exclu- 
sion tailored to fit the individual circumstances. Only through such efforts 
will commanding officers of military reservations avoid an otherwise in- 
evitable limitation by the Federal courts of their power to control access to 
the reservations for which they are responsible. 








104. United States v. Merrick, 459 F.2d 644, 646 (4th Cir. 1972). 
105. United States v. Floyd, 477 F.2d 217, 222 (10th Cir. 1973). 
106. United States v. Potvin, 481 F.2d 380, 381-382 (10th Cir. 1973). 
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Justice UNpER Fire: A Stupy oF Mititary Law 
By Joseph W. Bishop, Jr. New York: Charterhouse: 1974. 
Pp. 315. $8.95 


Major Ronald J. Kaye, USMC* 


My purpose in writing this book is to give to general readers, and to the many lawyers 
who lack familiarity with military law, a concise account of that law—its origins, 
its procedures, its peculiarities, and its defects and virtues—for, contrary to popular 
impression, it does have virtues as well as vices. This is not an exhaustive legal 
treatise, although there is room for one. The classic work on the subject is Colonel 
William Winthrop’s Military Law and Precedents, the second and last edition of 
which appeared in 1896. To bring Winthrop up to date would be a labor of years, 
which could be accomplished only by someone having Winthrop’s uncommon com- 
bination of scholarship and intimate familiarity with the history and the day-to-day 
operations of the Office of The Judge Advocate General. Indeed, the corpus of 
military law is now so vast that it is doubtful if Colonel Winthrop himself could do 
today what he did in 1886. 


PROFESSOR JOSEPH W. BISHOP, JR., is no stranger to the military 
community. A former Army judge advocate, he is now a Professor of Law 
at Yale University where he is a frequent contributor to leading legal 
periodicals. 

In Justice Under Fire, Professor Bishop has made a significant and val- 
uable contribution to the burgeoning array of books on the military-justice 
system. Who needs another book on military justice? The answer is that 
this is not just “another book on military justice.” This is not a handbook 
or manual for the practitioner of military law, nor is it a sociological dia- 
tribe, calculated either to create disaffection for the system, or to tout its 
virtues. What Bishop has done is to produce an eminently readable and 
interesting book which is designed to orient lawyer and layman alike to 
the fundamental concepts of the military jurisprudential system. 

Beginning with the historical and constitutional background of the legal 
status of the Armed Forces, Professor Bishop proceeds to an articulate exam- 
ination of the basic import of the Uniform Code of Military Justice and the 
court-martial system upon which it is based. Chapter three of the book 
entitled, “The Jurisdiciton of Courts-Martial,” will hold no surprises for the 
military lawyer. After dealing with the various categories of individuals who 
are subject to military jurisdiction, Professor Bishop turns to a discussion of 





*Major Kaye is currently serving in the Military Justice Division of the Office 
of the Judge Advocate General. He received the J.D. degree from Washington and 
Lee University in 1965. 
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the effects of O'Callahan v. Parker, with some commendably restrained 
rebuttal of Justice Douglas’ broadside attack upon the fundamental com- 
petence of military tribunals to handle complex issues. 

Chapter four is a concise statement of the extent to which service members 
enjoy the protections of the Bill of Rights. The author traces the evolving 
judicial perceptions of what Congress intended from Burns v. Wilson to 
Augenblick v. United States. He demonstrates that, while it may be said 
that some, but not all, parts of the Bill of Rights apply to the military, the 
extent of applicability is still unsettled. 

The last three chapters of the book, entitled, respectively: “To Provide 
for the Common Defence”: The War Power; “To Insure Domestic Tran- 
quillity”: Martial Law; and “The International Law of War”, clearly ele- 
vate this work from the status of a primer on military justice to a serious 
statement of the role of the Armed Forces in national and international 
socio-political affairs. As noted earlier, there is no dearth of contemporary 
commentary on what the military-justice system is all about and how it 
should be improved. Professor Bishop’s book, however, is different from 
many others in that it is written by someone who knows a good bit about 
the military and its legal system. 

Justice Under Fire is a well-organized, reasonably balanced work which 
should be of interest to serious scholars and casual readers alike. Footnotes 
are mercifully located in separate sections at the end of each chapter, and 
reading them is not essential to a full understanding of the basic text. The 
writing style is free flowing and good humored—qualities notably absent 
from most of the cause-oriented polemics on military justice which have 
recently appeared. Nevertheless, it would be misleading to suggest that 
Justice Under Fire is a coolly detached analysis of the role of the Armed 
Forces and the military-justice system in national and international affairs. 
Professor Bishop is a specialist in military law. He respects the Armed 
Forces and the military-justice system. (It would be extraordinary indeed 
for a man of such impressive academic credentials to spend his time teach- 
ing and writing about a subject to which he had a strong intellectual aver- 
sion.) That being so, it is to be expected that the author should be com- 
fortable with his subject and write with a sense of familiarity and kinship. 
This is a plain-language book about military justice, written by a man who 
knows what he is talking about. 
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Joun Marswatt A Lire In Law 
By Leonard Baker. New York: MacMillan Publishing 
Company: 1974. Pp. 770. $17.95 


Commander Everette D. Stumbaugh, JAGC, USN* 


THE IMAGE OF JOHN MARSHALL that permeates this major biog- 
raphy by Leonard Baker is that of a giant among giants. George Washing- 
ton, Thomas Jefferson, James Monroe, James Madison, Robert Morris, 
Joseph Story, and many others stalk the pages of this book—acting and 
interacting and together shaping a new nation. None—not even the vener- 
able Washington—has had more influence on the United States as it has 
developed over the past two hundred years than John Marshall. 

As with most of his illustrious contemporaries, Marshall was a man of 
many accomplishments. He fought in the revolution at the Battle of Great 
Bridge and at Monmouth, and he was at Valley Forge with Washington. 
His first legal job was as Deputy Judge Advocate in the fledgling United 
States Army. He was a diplomat, traveling with Charles Coatsworth Pinck- 
ney and Elbridge Gerry to Paris to negotiate with Talleyrand in what be- 
came known as the XYZ affair. He was Secretary of State for a short period 
of time. Marshall also served in the Virginia Legislature, in Congress as a 
representative from Virginia, and was named Secretary of War, although 
he never acted in that capacity. 

Marshall was, by most accounts, one of the outstanding lawyers of his 
time. He was a leader of the Richmond, Virginia, bar, considered by many 
to be the finest collection of lawyers in the nation’s history. Marshall thor- 
oughly enjoyed the practice of law and the comradeship of his fellow jaw- 
yers. He developed a thriving and lucrative practice, while still finding time 
for public service and private business ventures, including the buying and 
selling of hundreds of thousands of acres of land and the operation of a 
successful farm. 

Of course, it was as Chief Justice of the United States that John Marshall 
made his greatest contribution to the United States and to the law. He was 
appointed Chief Justice when he was forty-five years old and served in that 
post until his death at the age cf eighty. Fully half of this biography con- 
sists of the record of Marshall’s labors to mold a weak and ineffective court 
into a strong, independent branch of the Federal government, on an equal 
footing with the executive and legislative branches. He fully understood 
the function of the Supreme Court as a political institution as well as a legal 
one, and he was uniquely qualified to forge the foundations of power and 
respect necessary for the operation of the modern Court. 





*Commander Stumbaugh is currently serving in the International Law Division of 
the Office of the Judge Advocate General. He received the J.D. degree from the 
University of Arkansas in 1966. 
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Marshall had a rather simple political and legal philosophy. He believed 
that the inevitable conflicts between people and groups of people should be 
sesolved in a court of law rather than on a battlefield; that an independent 
judiciary is necessary to provide a respected and effective forum for conflict 
resolution; and that, in the context of his times, a strong Federal union is 
necessary to ensure an independent judiciary and to provide for the security 
and economic well-being of all citizens. 

Although his objectives were clear, the means Marshall used to attain 
those objectives were often circular and obscure. He was a master at giving 
his opponents a temporary victory while establishing an enduring principle 
on his own terms. During his entire adult life, Marshall and his fellow 
Federalists were locked in a struggle with Thomas Jefferson and the Repub- 
licans over the basic nature of our government and the proper roles of the 
States and the Federal government. The Marshall-dominated Supreme Court 
of the early nineteenth century literally squeezed and shaped the institutions 
and organs of government provided by the Constitution into the basic form 
that we know them today. Abstract words and concepts came to life and 
began their work of providing a framework for the government of a free 
people. 

The author does not content himself, however, with a mere chronology 
of the legal and political accomplishments of the United States’ most famous 
judge. The book is laced throughout with descriptions of the richness and 
variety of Marshall’s private life. The clear picture is that of a man with a 
real gusto for life—a lifelong love affair with his beloved wife, Polly, a deep 
and abiding interest in all of the members of his large family, and enduring 
friendships with men who were his political enemies. His human frailties 
are not omitted—his tendency to overlook detail in his everyday activities, 
his almost obsessive dislike for Thomas Jefferson, and most importantly, his 
rationalization of slavery and the eventual struggle with himself over that 
rationalization. 

In his rather long but readable biography, Leonard Baker has performed 
a valuable service for students of history and for lawyers and other citizens 
interested in the individuals who shaped the elemental foundations of our 
government and their times. 
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